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Abstract 
 

This PhD explores adult rape and sexual assault trials; investigating trial practices, 

examining how court contexts impact on those practices, and identifying potential 

ways to improve responses to victim/survivors. The research is important because 

criminal justice responses to rape and sexual assault have been critiqued for decades, 

both in England and internationally. Despite attempts to tackle these problems, Stern 

(2010) observes that victim/survivors still face many difficulties when engaging with 

the Criminal Justice System. This is especially true of courts, which have been slower 

to respond to policy and have been the focus of less research than the earlier criminal 

justice stages. The court research that does exist tends to rely on interviews and is 

largely outdated by recent policy initiatives. This PhD therefore uses trial observation 

methods, providing an insight into what is actually happening at court and addressing 

a gap in the literature. The main findings are: difficult practicalities, barristers 

focusing on rape myths and ‘rational’ ideals, and using manipulative questioning 

caused by various competing ‘justice’ priorities. These findings support my thesis that 

victim/survivors face many difficulties at trial; and that these difficulties often relate 

to the underlying context of the Criminal Justice System rather than being solely 

about sexist attitudes or misunderstandings about sexual violence. This research can 

therefore help create more effective policy recommendations by tackling the 

contextual barriers to implementation. Key examples of this include that while the 

research supports ongoing training about the realities behind rape myths for legal 

professionals, it argues that such training will be ineffective without also providing 

barristers with practical ways to tackle the rhetoric about ‘rational’ ideals. Similarly, 

the findings suggest that policy might be undermined by certain interpretations of the 

right to fair trial, so there is a need to clarify the discourses around victim/survivors’ 

and defendants’ rights. 
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Chapter One: 
 

Research, Policy and Practice Relating to Rape and Sexual Assault 
 

1.0 Introduction 

 

The Government acknowledges that responses to sexual victimisation are of the 

utmost importance (Home Office, 2005). Despite this, the English Criminal Justice 

System (CJS) has been criticised for decades as having poor responses to rape and 

sexual assault (Brown, Horvath, Kelly and Westmarland, 2010a). As will be discussed 

throughout this chapter, such criticisms have led to policy reform and improvements 

in CJS practices; however Stern (2010) notes that many policies are not fully 

implemented and there are ongoing inadequacies. Existing research indicates this 

may be especially true of the court system, which Lea, Lanvers and Shaw (2003) 

argue has been slower to improve than the police or Crown Prosecution Service 

(CPS).  

 

As a result of the persistent difficulties with CJS responses to rape and sexual assault, 

there has been a great deal of research about the problems that affect 

victim/survivors. Notably, though, this research often focuses on police or CPS 

responses; possibly because attrition is highest in these stages (see Section 1.2) and it 

is difficult to gain access to courts (Noaks and Wincup, 2004). In addition, existing 

research tends to describe the problems with the CJS, but does not always explore the 

underlying contexts that Ellison (2000) argues influence criminal justice. For 

example, much of the current research focuses on rape myths (see Section 1.4); 

however I will argue that sexual violence trials are also influenced by the context and 

priorities of the CJS. This thesis therefore addressed a perceived gap in the literature 

by exploring court responses to rape and sexual assault with reference to the CJS 

context. The research objectives were consequently to: 

 

• Investigate trial practices in relation to rape and sexual assault 

• Explore how the context of courts might impact upon trial practices 

• Identify potential ways of developing or continuing improvements in court 

responses to victim/survivors 
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To address another perceived gap in the literature, the research used a trial 

observation methodology. This is because existing studies tend to use interviews with 

legal professionals or victim/survivors, despite observation methods providing useful 

insight into trials (see Chapter Three). Before outlining the methodology, however, it 

is helpful to examine the existing research, policies and practice relating to rape and 

sexual assault trials. I will do this by discussing the literature on CJS responses to 

sexual violence in Chapter One, before exploring the literature relating to the CJS 

more generally in Chapter Two. I will outline my findings in Chapters Four-Six, 

discussing them in relation to the literature set out in the first two chapters. My 

central findings were that problematic practicalities affected trials, that ‘rational’ 

behaviour was presented as the ‘normal’ way to act, and that evidence was 

manipulated in ways that disproportionately affected victim/survivors. Finally, 

Chapter Seven will argue the findings demonstrate my thesis that there is some good 

practice at trial, but that there are also ongoing problems which relate to the 

underlying context of the criminal justice system. Rather than being caused solely by 

misunderstandings about rape, I will therefore argue that inadequate treatment of 

victim/survivors is affected by the context and priorities of the CJS. 

 

This chapter will now explore the literature, policy and practice relating to CJS 

responses to rape and sexual assault. In doing so, it will examine the conviction rates 

for sexual offences and outline the key issues discussed in relation to police and CPS 

responses to rape. The chapter will then explore the literature on court responses to 

sexual violence, namely research about: rape myths, sexual history evidence, 

questioning practices and trial practicalities. Although policy reform is discussed 

throughout the chapter, it will end with a comment on debates about the 

(in)effectiveness of sexual violence policies. Before this, however, it is important to 

define what is meant by rape, sexual assault, and victim/survivors.  

 

1.1 Terminology and Definitions 

 

Before discussing the literature on sexual violence, it is useful to explain my choice of 

terminology, namely ‘victim/survivor’ and ‘defendant’, and to define what I mean by 

‘rape’ and ‘sexual assault’. It is also important to state that the research focused on 

victim/survivors who were aged 16 or over at the time of the offence, because of the 

different laws and contexts involved in ‘underage’ offences. There is debate about the 
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best way to refer to people who have experienced sexual violence (see Horvath and 

Brown, 2009). Traditionally within the CJS and public discourse, they have been 

called ‘victims’, since this is the conventional term for someone against whom a crime 

is committed (Mosely, 2013). In the last 30 years, though, some feminist activists 

have preferred the term ‘survivor’ because it resists the disempowerment evoked by 

victimisation (Mosely, 2013). ‘Survivor’ can also be problematic, however; for 

example Horvath and Brown (2009) highlight that many victim/survivors feel 

uncomfortable with how the term implies full recovery. Both ‘victim’ and ‘survivor’ 

alone are therefore problematic, so I have used the term ‘victim/survivor’ to highlight 

ongoing tensions between trauma and recovery. It is worth noting that CJS 

professionals at court refer to victim/survivors as complainants, but I felt this did not 

reflect the vulnerable position in which victim/survivors are situated. In addition, 

Ellison (2007) has argued that using ‘victim’ better represents the potential for 

revictimisation within the CJS than the term ‘complainant’. 

 

In relation to those accused of sexual offences, I have used the term ‘defendant’. 

Although many researchers or activists use the terms ‘offender’ or ‘perpetrator’, it is 

helpful to highlight that there had not been a conviction at the stage I researched1. 

While a similar argument could be made to support the use of ‘complainant’ when 

talking about victim/survivors, it is helpful to remember that trials establish whether 

there is enough evidence to convict a defendant, rather than whether or not they are 

innocent (see Davies, Croall and Tyrer, 2009). 

 

When referring to rape and sexual assault, I adhere to the legal definitions of these 

crimes because I was exploring CJS responses and it was helpful to have an 

understanding consistent with what the court meant when they discussed ‘rape’ or 

‘sexual assault’2. The most recent legal definitions of rape and sexual assault were set 

out in the Sexual Offences Act 2003 (SOA), where it is asserted that:  

 

“A person [A] commits [rape] if: (a) he intentionally penetrates the vagina, 
anus or mouth of another person [B] with his penis; (b) B does not consent 
to the penetration, and (c) A does not reasonably believe that B consents.”  

 
1 Even in cases that ended with a conviction, the defendant had not been found guilty during the majority 

of the research. 
2 I do, however, recognise that theorists such as Gavey (2005), Kelly (1988) and MacKinnon (2007) have 

argued that any sexual encounter involving aggression or extensive persuasion can be considered 
violent because sexual violence is a continuum. 
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“A person [A] commits [sexual assault] if: (a) he intentionally touches 
another person [B]; (b) the touching is sexual; (c) B does not consent to the 
touching, and (d) A does not reasonably believe that B consents.” 

 

The most significant changes to previous definitions in this Act were that the rape 

was extended to include oral penetration and that the gender neutrality of 

victimisation was cemented3 (SOA 2003). In addition, the SOA 2003 clarified the law 

in relation to consent; for example acknowledging that it requires having the freedom 

and capacity to choose4, that it is specific to each aspect of sexual contact, and that it 

can be withdrawn at any time before or during sexual activity. This clarification also 

explored how consent can be established, noting that both verbal and/or non-verbal 

communication can be used, and that it can be established through a couple’s habitual 

behaviour (SOA 2003).  

 

Significantly, though, the absence of consent does not mean that an offence has 

occurred: a crime is only committed where the defendant did not have reasonable 

belief in consent (SOA 2003). Juries decide what counts as reasonable belief, however 

the SOA 2003 highlights that knowing the victim/survivor did not consent, or being 

reckless about gaining consent, would mean that the defendant’s ‘belief’ was not 

reasonable. This, it is argued, means that juries can explore what steps the defendant 

took to gain consent rather than requiring the victim/survivor to actively voice non-

consent (CPS, 2008). In addition, if the Prosecution can prove that certain factors 

were present, the SOA 2003 states that it becomes the defendant’s responsibility to 

demonstrate their reasonable belief in consent5. These factors are called evidential 

presumptions, and occur when: violence, or fear of violence, was used against the 

victim/survivor or a third party, the victim/survivor was unconscious, involuntarily 

intoxicated or unlawfully detained; or the victim/survivor had a disability that 

limited their capacity to consent or clearly communicate consent (SOA 2003). It was 

thought these presumptions would shift the focus off victim/survivors’ actions; 

 
3 Although the focus on penile penetration means that only men can perpetrate rape (SOA 2003). 
4 For example, if a victim/survivor is too intoxicated to consent, then the defendant committed an offence 

(SOA 2003). This does not mean that an offence occurs if a person freely consents to sex when 
intoxicated but would not have done otherwise (Rights of Women, 2008). 

5 The Act also set out two situations that, if shown to have occurred, would mean that reasonable belief in 
consent was impossible. These are that the defendant pretended to be someone known to the victim, 
or lied about the purpose of the contact (SOA 2003).  
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however it is unclear whether this has affected police or CPS investigations (Brown et 

al, 2010a) and it does not appear to have influenced trials (Smith and Skinner, 2012). 

 

1.2 Attrition and Conviction Rates for Rape and Sexual Assault 

 

Criticisms about CJS responses to rape and sexual assault have traditionally focused 

on the apparent high attrition6 and low conviction7 rates (Reece, 2013; Stern, 2010). 

This is because the reported conviction rates have been worryingly low, for example 

the 20068 conviction rate for rape in England and Wales was around 6 percent 

(Lovett and Kelly, 2009), rising to around 8 percent when including convictions for 

other offences, such as unlawful sexual intercourse (Feist et al, 2007). More recently 

in 2008, Walby, Armstrong and Strid (2010) found that the conviction rate for rape 

was around 7.6 percent, although this figure used disparate Home Office and Ministry 

of Justice data, included police cautions under conviction outcomes, and excluded 

male victim/survivors. All of these estimates suggest a decline in conviction rates 

since 19779; even with the small improvement indicated by Walby et al (2010).  

 

The literature has tended to separate attrition rates into various stages of the CJS so 

as to identify problem areas. However, it is arguable that attrition starts before the 

formal statistics because estimates suggest that up to 85 percent of rapes go 

unreported to police10 (Ministry of Justice, 2013). Of cases that are reported, most are 

lost in the early stages of the CJS (Feist et al, 2007), for example Kelly, Lovett and 

Regan (2005) found that between one half and two thirds of cases were filtered out in 

the police stage. Similarly, HMCPSI (2002; see also CPS, 2011) has reported that 

between one third and one half of cases reaching the CPS are discontinued. Courts, on 

the other hand, have traditionally been perceived as less problematic because 

conviction rates rise once cases are charged. For example, in Lovett et al (2007), 

research using case-tracking techniques suggested that 44 percent of rape trials 
 

6 Attrition rates are the percentage of cases that do not end in conviction. 
7 Conviction rates are the percentage of cases that end in conviction. The starting point can be the actual 

number of unreported rapes, the number reported to police, or those charged by the CPS. 
8 Since 2006, there is very little data on conviction rates across the whole CJS because police count the 

number of offences while the CPS measures the number of offenders (Ministry of Justice, 2013). 
9 Regan and Kelly (2003) set the 1977 conviction rate as 32 percent, representing a fall of between 24 and 

26 percent for the 2006 data. It is important to remember, however, that changes to the recording 
rules in 2002, and the widening of the rape definition in 2003, make it difficult to compare attrition 
across time (HMCPSI, 2007). 

10 Reasons given for the decision not to report included embarrassment, fear of being disbelieved, feeling 
police could not help, that the offence was too trivial, or that it was private (Ministry of Justice, 2013). 
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ended in conviction, with the percentage rising to 49.1 when including other sex 

offences11. 

 

There has been increasing controversy, however, about whether these low statistics 

are accurate. Reece (2013) notes that it is often unclear what factors are included in 

the various ‘conviction rates’ and Stern (2010) argues that statistics should measure 

convictions as a proportion of charged cases, not of all reports to police. Using this 

argument, Stern (2010) claims that conviction rates for rape are relatively high, 

because 58 percent of proceeded cases resulted in some form of conviction in 2008. 

Similarly, the Ministry of Justice (2013) says that in 2011, 66 percent of those 

prosecuted for rape were actually convicted either for rape or a lesser offence. The 

same report notes that in 2009, the jury conviction rate for rape was 27 percent; 

rising to 34 percent when including reduced sex offence convictions, and 37 percent if 

considering all reduced convictions12 (Ministry of Justice, 2013). Others, though, 

argue that it is common practice to measure conviction rates from the moment of 

reporting (Lovett and Kelly, 2009; Walby et al, 2010); and statistics remain 

comparatively problematic even when applying the same measures to other crimes or 

countries. For example, Daly and Boujours (2009) note that rape conviction rates are 

lower than for robbery or murder (see also Krahé and Temkin, 200913); and Lovett 

and Kelly (2009) found that English attrition was among the highest in Europe14.  

 

The debate around statistics highlights the need to understand which factors are 

included in different conviction measurements. Walby et al (2010) set out to do this, 

arguing that disparate statistics occur because of differences in the measured ‘start’- 

and ‘end’-points, exclusion of male victim/survivors, and inclusion of 

victim/survivors under 16 years old. For example, statistics can measure the 

proportion of convictions from cases reported in victimisation surveys, reported to 

the police, or prosecuted by the CPS (Walby et al, 2010). The latter starting point is 

used in CPS data and is recommended by Stern (2010); however Walby et al (2010) 

note that it is most common to measure conviction rates from all cases reported to 

 
11 The sample was only 285 cases by the charging stage, so Lovett et al (2007) caution readers that their 

study is limited in size. 
12 These statistics included guilty pleas that occurred on the day, or during, trial; but not those occurring 

before the day of trial. 
13 Krahé and Temkin (2009) found that court conviction rates for rape had a difference of 33 percent when 

compared with murder, and 37 percent compared with manslaughter in 2007. 
14 Although other European countries also had low conviction rates (Kelly and Lovett, 2009). 
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the police. Similarly, Walby et al (2010) note two potential ‘end points’ for conviction 

rates: any conviction and convictions only for the original offence with which the 

defendant was charged15. This can significantly impact the data, with Feist et al 

(2007) noting that their 2006 conviction rate rose from 8 percent to 12 percent when 

including convictions for lesser offences.  

 

Stern’s (2010) 2008 conviction rate of 58 percent is therefore less revolutionary than 

it first appears. For example, Stern’s (2010) estimate seemingly improves upon the 

Ministry of Justice conviction rate of 47 percent in jury trials featuring adult, female 

victim/survivors (Walby et al, 2010). The statistics actually show the same conviction 

rate once victim/survivors under 16 years are removed, though (see Thomas, 2010). 

Notably, these statistics also ignore adult male victim/survivors and cases that do not 

appear before a jury: a significant omission when around 31 percent of prosecutions 

in 2009/10 were discontinued or withdrawn before trial (CPS, 2011). This may be 

why other estimates for court conviction rates are lower, for example Walby et al 

(2010) have argued that in 2009, only 38 percent of adult rape cases that proceeded 

to court ended in a rape conviction16. 

 

Discussion of conviction rates is also problematic because official statistics usually 

only record the principle offence on the indictment, most cases are not completed in 

the same year they are reported, and recording practices ignore either offences 

committed by multiple offenders or offenders committing multiple offences (Lovett 

and Kelly, 2009; Ministry of Justice, 2013; Temkin and Krahé, 2008). Comparison 

across several crimes is therefore difficult, multiple and repeat offender rapes may 

distort figures, and conviction rates should be averaged over several years17 (Lovett 

and Kelly, 2009; Ministry of Justice, 2013; Temkin and Krahé, 2008). While Stern 

(2010) has argued this means a need to make statistics more accessible and 

consistent, others have argued that we should also move beyond the traditional focus 

on conviction rates.  

 

 
15 The CPS use the former, however the latter understanding is the most common (Walby et al, 2010). 
16 Walby et al (2010) contrasted this with the comparable conviction rate for violence against a person: 69 

percent. 
17 Although Lovett and Kelly (2009) suggest that ‘hang over’ convictions from the previous year may cancel 

this out, meaning there is no effect on long-term trends. Similarly, Ministry of Justice (2013) argue that 
multiple offenders and repeat offenders are likely to cancel each other out. 
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For example, Westmarland (2008; forthcoming) argues that focusing on convictions 

can remove focus from CJS treatment of victim/survivors, which is important because 

convicting a defendant does not ‘heal’ a victim/survivor. This is evidenced in the 

tragic death of Frances Andrade, who committed suicide after giving evidence at her 

abusers’ trial in 2013 (see Section 1.6.1 for more). Media coverage, for example Khan 

(2013), noted that the trial was successful if looking purely at conviction rates; 

highlighting the need to widen our definition and measurement of ‘justice’. Research 

into the treatment of victim/survivors is therefore important. 

 

1.3 Police and Crown Prosecution Service Responses 

 

Police and CPS responses to rape and sexual assault impact upon, and are impacted 

by, court responses to sexual violence (Ellison, 2007a; see also Brown, Hamilton and 

O’Neill, 2007). Although this thesis is focused on courts, it is therefore useful to 

outline the issues commonly discussed in relation to the early CJS stages. One of the 

dominant concerns in this literature is what Gregory and Lees (1996) called a culture 

of scepticism; which refers to the way police and the CPS appear to treat 

victim/survivors with suspicion (see HMCPSI, 2007; Lovett et al, 2007; O’Keefe et al, 

2009; Payne, 2009a; Stern, 2010; Temkin and Krahé, 2008). It is argued that this 

cynicism links to the prevalence of rape myths (see Section 1.4). For example, police 

and prosecutors appear more cynical towards victim/survivors who are not visibly 

distressed, despite this being a common response to trauma (Ask, 2010; Home Office, 

2005). Additionally, it has been argued that police and CPS scepticism originates in a 

mistaken belief that false allegations are prevalent (Rumney, 2006; Temkin and 

Krahé, 2008). This led to a Government-commissioned review; in which the Director 

for Public Prosecutions explored all suspected false rape and/or domestic violence 

allegations for 17 months (CPS, 2013). The review found that false allegations are 

rare, with only 35 prosecutions18 for false accusations of rape despite bringing 5,651 

rape prosecutions in the same period (CPS, 2013). Even these apparently false 

allegations were ambiguous, with the report noting that some ‘false accusers’ had 

“undoubtedly been the victim of some kind of offence, even if not the one which he or 

she had reported” (CPS, 2013:4).  

 

 
18 Although the number of convictions was not given by CPS (2013), it is noted that a further 11 cases were 

dealt with using out-of-court disposals. 
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Policy has sought to address police and CPS scepticism by introducing training about 

sexual violence (Cabinet Office, 2011; Home Office, 2007), issuing guides to best 

practice (Brown et al, 2010a; CPS, 2009), and creating specialist police units and 

prosecutors (Cabinet Office, 2011). Although research suggests that many police and 

prosecutors remain cynical, these changes have led to some improvements and some 

victim/survivors now report feeling they were treated sensitively in the early stages 

of the CJS (Ask, 2010; Payne, 2009a). Specialist units were not only intended to lower 

the reliance on stereotypes, though. The literature has also criticised police 

investigations and CPS charging decisions for being quick to drop complex cases 

(HMCPSI, 2002; 2007; Payne, 2009a; Temkin and Krahé, 2008; Stanko and Williams, 

2009). It is argued that this is because both agencies have to meet performance 

targets that provide little incentive to invest time in trying to take forward difficult 

cases19 (HMCPSI, 2012; Temkin, 1999). It was therefore hoped that having 

specialised units would create experts in the nuances of sexual offence investigation 

and prosecution, making it more likely for difficult cases to be dealt with properly 

(see Brown et al, 2010a; HMCPSI, 2002; 2007; Payne, 2009a). There are ongoing 

difficulties with the practicalities surrounding these specialist units; however they do 

appear to have improved the quality of many investigations (HMCPSI, 2002; 2007). 

 

Aside from specialist units, policy has attempted to improve investigations by 

encouraging police and CPS officers to discuss acquitted cases in order to learn from 

them (Ewing, 2009). Ewing (2009) notes, however, that time constraints make these 

meetings rare, and they are unlikely to increase during this period of cuts and 

efficiency-measures. Similarly, it has been found that trials with CPS presence 

throughout are more likely to have positive outcomes and are perceived by legal 

professionals as running more smoothly (HMCPSI, 2007). Despite these clear benefits, 

though, Stern (2010) found that limited resources mean one case officer normally 

supports several trials simultaneously, making their presence variable.  

 

Additionally, investigations are being improved using legal reform. For example, the 

Criminal Justice Act 2003 attempted to clarify hearsay and bad character evidence 

rules in order to allow more leeway for establishing corroborative evidence. This 

 
19 For this reason, the Stern review (2010) recommended that target measures be redesigned. This 

recommendation has led to the Rape Monitoring Group reconsidering the optimum way to monitor 
police and CPS performance (Cabinet Office, 2011). 
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means that the prosecution can sometimes now introduce evidence of the defendant’s 

bad character, including previous sexual offence convictions, as corroboration of their 

argument (Criminal Justice Act 2003). In addition, witnesses can use ‘hearsay 

evidence’ to show that the victim/survivor’s initial disclosure to a third party is 

consistent with the evidence given to police and at court (OCJR, 2006). While this is 

problematic, since inconsistencies are arguably common (see Nicolson, 2013), the 

reform may provide more supporting evidence for the prosecution (OCJR, 2006).  

 

The final main area of literature on police and CPS responses to sexual violence 

focuses on the support available for victim/survivors. This support includes the 

development of Sexual Assault Referral Centres [SARCs]20, Witness Care Units21 and 

Independent Sexual Violence Advisors [ISVAs]22 (CPS, 2008; HMCPSI, 2007; Office for 

Criminal Justice Reform, 2006). These have already been evaluated or discussed 

elsewhere and are largely considered positive developments (see Lovett, Regan and 

Kelly, 2004; Payne, 2009b; Stern, 2010); however some ongoing difficulties remain 

where resources are limited (Payne, 2009b).  

 

Overall, critiques of police and CPS responses to rape have led to policy developments 

and improvements (Jamel, 2009); for example, police often now prioritise sexual 

violence (Payne, 2009a) and feel frustrated that they cannot do more to improve 

investigative practices (Ewing, 2009). These improvements, however, are often 

partial and there remains inconsistency between policies and practice (Ewing, 2009; 

Jamel, 2009; Payne, 2009a). It is argued that this may be down to regional variations 

in the implementation of training (Payne, 2009a), the lack of legal sanctions for failing 

to conform to policy (Skinner and Taylor, 2009), and because wider societal change is 

also needed (Jordan, 2001; see also Skinner and Taylor, 2009). The inherent 

contradictions between victim/survivors’ needs and police roles have also been used 

to explain the ongoing distress felt by victim/survivors in the CJS (Jordan, 2001; 

Yancy Martin, 2005). Finally, it has been argued that any headway made by the police 

 
20 SARCs provide a safe place for police to meet victim/survivors and undertake forensic examinations. For 

more on SARCs, see Lovett et al (2004). 
21 Witness Care Units are often joint CPS- and police-run units that can act as a base for ISVAs or other 

support services. They aim to support vulnerable witnesses as they go through the CJS by providing 
information and (a limited amount of) emotional support (HMCPSI, 2007). 

22 ISVAs are mostly based in SARCs or voluntary support services, although a few are based at police 
stations, and provide emotional support, organise regular updates, give practical help, explain the CJS 
process to aid victim/survivor understanding, and coordinate with other support services (Rights of 
Women, 2008; Stern, 2010). 
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and CPS could be nullified by the adversarial system and the distress that 

victim/survivors undergo at trial (Ewing, 2009). It is therefore helpful to explore the 

literature surrounding court responses to rape and sexual assault in order to better 

understand this adversarial system and the distress it can cause. Such literature tends 

to focus on the use of rape myths, sexual history evidence, questioning practices, and 

the practicalities of trial; so the remainder of this chapter will explore these issues. 

 

1.4 Rape Myths  
 

Most research on sexual violence at least mentions rape myths (Ellison, 2000), 

usually defined as “prescriptive or descriptive beliefs about rape that serve to deny, 

downplay or justify sexual violence” (Bohner et al, 1998:14). These beliefs, it is 

argued, ignore the realities of sexual violence and dictate the ‘appropriate’ 

circumstances under which an offence will be taken seriously (Temkin and Krahé, 

2008). Research suggests that rape myths often focus on victim/survivors’ behaviour; 

ignoring how fear, guilt and shock can cause them to act counter-intuitively 

(Burrowes, 2013; Wistrich, 2007). Since these beliefs appear to influence juries and 

legal personnel, as well as police and CPS evidence-gathering, they are likely to be an 

important part of trial (Burrowes, 2013; Payne, 2009a; Temkin and Krahé, 2008). For 

example, Lovett et al (2007) argue that barristers routinely invoke myths to portray 

victim/survivors as non-credible witnesses or foolish for getting into a high-risk 

situation (see also Baumeister, Catanese and Wallace, 2002). This section will 

therefore outline the most commonly discussed rape myths, before exploring Reece’s 

(2013) recent critique of the myth literature. It will then examine attempts to tackle 

rape myths and ask what else could be done. 

 

1.4.1 Commonly discussed rape myths 

 

Bohner et al (2009) argue that rape myths can be placed into four categories: beliefs 

that blame the victim/survivor, that excuse the offender, that doubt allegations, or 

that assume rape is exclusive to certain social groups. Research suggests that defence 

barristers commonly use beliefs that blame the victim/survivor to portray behaviour 

as suspicious, reducing their credibility in the eyes of the jury (Ellison and Munro, 

2009a; Stern, 2010). For example, Temkin and Krahé (2008) found that 

victim/survivors who do not physically resist are presented as ‘asking for it’, with a 
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plethora of research revealing that victim/survivors without obvious injury are 

perceived as having not tried hard enough to prevent attack (Brown et al, 2010a; 

Burrowes, 2013; Ellison and Munro, 2009a; Munro and Kelly, 2009).  

 

Barristers have also been accused of filling evidential gaps with victim/survivor-

blaming stereotypes; for example that a victim/survivor is more likely to have 

consented if they wore revealing clothing to court (Whatley, 2005) or at the time of 

the offence (Amnesty International, 2005). It has therefore been argued that this type 

of rape myth demands that victim/survivors be one-dimensional characters (Rose, 

Nadler and Clark, 2006) often based on Victorian, gendered values (Stevenson, 2000). 

Reece (2013) has recently argued that victim/survivors of all crimes are blamed, for 

example burglary victims are considered negligent for leaving doors unlocked. 

Bieneck and Krahé (2011), on the other hand, argue that victim-blaming is less 

pervasive in non-sexual crimes. For example, they found that victim/survivors of 

robbery were blamed less than those of rape; with victim/survivors who were 

intoxicated or had previous relationships with the offender being seen as more 

culpable in rape, but not in robbery (Bieneck and Krahé, 2011).  

 

The second category of rape myth, beliefs that excuse the offender, closely relates to 

the beliefs that blame the victim/survivor. The most commonly discussed stereotype 

in this category relates to men having uncontrollable sexual urges despite there being 

no scientific evidence for this (Burrowes, 2013; Choi, 2009). These urges have been 

presented as meaning that where a victim/survivor kissed or flirted with a man, they 

‘owed’ him sexual gratification (McEwan, 2005; Wheatcroft and Wagstaff, 2009), 

reducing the offender’s culpability for any subsequent assault (Brown et al, 2010a). 

Similarly, Basow and Minieri (2011) found that men in survey research tend to agree 

that paying for an expensive date should be seen as a sign that both parties expect 

sexual contact. This focus on expectations, Hudson (2002) argues, is rooted in a belief 

that women need to regulate ‘the male sex’ drive because it is uncontrollable. Reece’s 

(2013) critique of rape myth literature has challenged whether these ‘social contract’ 

stereotypes truly are myths, and this argument will be explored in Section 1.4.2. 

 

The third category of myth relates to beliefs that doubt the validity of rape 

allegations, and often involves the assumption that false accusations are common 

(Section 1.3; see also Burrowes, 2013). Research suggests that the most prevalent 
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myths in this category involve the idea that delayed reporting (Ellison and Munro, 

2009a; Raitt, 2004; Rose et al, 2006) and inconsistencies in the victim/survivor’s 

evidence are suspicious23 (Taylor, 2004). In addition, victim/survivors who are not 

visibly distressed, or who are ‘too’ upset, have traditionally been perceived as less 

credible (Ask, 2010; Ellison and Munro, 2009a; Konradi, 2007; Munro and Kelly, 

2009; Taylor and Joudo, 2005; Temkin and Krahé, 2008; Wessel et al, 2006). Others 

argue that, in reality, victim/survivors are heterogenous (Payne, 2009b) and 

emotionality is not a reliable tool for evaluating credibility (Keogh, 2007; Sanders and 

Jones, 2007). This is significant because it has been suggested that victim/survivors 

actually manage their emotions in court so as not to let the defendant or public 

gallery see them upset (Konradi, 2007).  

 

Finally, there are beliefs that assume only certain people rape or are raped (Bohner et 

al, 2009). Research suggests, for example, that ‘real’ rape is perceived as occurring 

between strangers, and acquaintance rape has traditionally been considered less 

serious (Brown et al, 2010a; McEwan, 2005; Munro and Kelly, 2009; Wheatcroft and 

Wagstaff, 2009). Overwhelmingly, though, sexual offences are committed by men 

known to the victim/survivor, and rape or sexual assault are traumatic regardless of 

who the perpetrator is (Burrowes, 2013; Temkin and Krahé, 2008).  

 

1.4.2 Reece’s (2013) critique of rape myth literature 

 

Reece (2013) has recently criticised the literature surrounding rape myths; arguing 

that some are not myths, and that rape myth acceptance research is misleading24. 

While she recognises that stereotypes about delayed reporting or physical injuries 

are myths, Reece (2013) argues that ‘social contract’ stereotypes may actually have 

some basis in reality. This is because women have said they initiate sex by putting 

themselves into situations where sex can ‘just happen’ so they do not have to actively 

instigate it (Reece, 2013). Although flirting or inviting someone for a drink is not 

synonymous with consent, then, Reece (2013) argues that these actions can be 

relevant contexts for juries deciding whether or not the defendant had reasonable 

belief in consent. 

 
23 Having said this, some mock juries penalise victim/survivors for being too coherent (Wistrich, 2007) and 

there appears to be a narrow margin of ‘appropriate’ consistency (see Munro and Kelly, 2009). 
24 Although Reece (2013) does recognise that misogynistic attitudes about rape do exist. 
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Additionally, Reece (2013) claims that rape myth acceptance research is often 

misleading because it relies on surveys that use ambiguous scenarios and yet 

interprets answers as if they are unambiguous. Gerger et al (2007), for example, have 

changed the wording of their questionnaires because fewer respondents were 

displaying stereotypical attitudes and they believed this must be a result of political 

correctness. For Reece (2013), this amounts to ‘catching people out’ and dismisses 

the idea that public attitudes might actually have improved. Similarly, Reece (2013) 

argues that surveys about ‘victim/survivor blame’ really explore ‘victim/survivor 

responsibility’; so research claiming respondents blame victim/survivors for being 

drunk may only show that they perceive it as increasing vulnerability to being 

targeted by sex offenders. Rape myths may therefore be less prevalent than is often 

suggested; but Smith and Skinner (2012) found that stereotypes are still routinely 

used at trial and the CPS (2009; 2013; see also Cabinet Office, 2011) recognises that 

cynical attitudes about rape still need to be addressed. In addition, Burrowes (2013) 

notes the importance of distinguishing between actions that increase vulnerability 

and actions that signify consent. This is because many people on the same day are 

likely to have acted in similar ways, but not been victimised, and so the actions in 

themselves are not enough to argue that consent was present (Burrowes, 2013). 

While Reece (2013) might be justified in saying that evidence surrounding ‘social 

contract’ myths is not always wholly irrelevant to consent, then, this does not mean 

that such evidence is actually relevant or synonymous with consent.  

  

1.4.3 Tackling rape myths 

 

In light of the ongoing commitment to tackle rape myths, there have been several 

policy changes in the last few years (see Cabinet Office, 2011; CPS, 2009; 2013). For 

example, the Sexual Offences Act (SOA) 2003 attempted to alleviate rape myths by 

clarifying the issues around consent and allowing discussion of the defendant’s 

actions as well as the victim/survivor’s (see Section 1.1). Most commentary has 

welcomed these changes; however a 2006 Home Office evaluation found that the SOA 

2003 had limited impact on conviction rates, and the evidential presumptions do not 

appear to have made defendants more accountable (McGlynn, 2010). This may be 

because “in practice, it is not particularly onerous for defendants to enter the witness 

box and give ‘sufficient evidence’ to disengage the presumption” (OCJR, 2006:15). 
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McGlynn (2010) has even argued that the new focus on reasonable belief increases 

reliance on extra-legal factors because, for example, victim/survivor behaviour is 

likely to influence whether or not a defendant’s belief in consent is considered 

reasonable. Despite attempting to reduce the number of rape myths at trial, then, the 

SOA 2003 may actually encourage their inclusion in jurors’ decisions (Temkin and 

Ashworth, 2004). 

 

Another intervention aimed at alleviating rape myths was the Sexual Violence and 

Abuse Action Plan (SVAAP) (Home Office, 2007), in which the Labour Government 

pledged to increase public awareness campaigns tackling stereotypes. Whilst it is 

difficult to attribute change to any one initiative, research does indicate a reduction in 

public acceptable of rape myths. For example, in 1977, 34 percent of the public 

thought victim/survivors were usually culpable for rape, but this had fallen to 15 

percent by 2010 (Brown et al, 2010b).  The SVAAP (Home Office, 2007) also outlined 

further training for judges and prosecutors, because it argued this would lower 

reliance on stereotypes at trial. Rumney (2011) has praised such training; for 

example the judicial sex offence courses that are delivered by experts like Fiona 

Mason and provide judges with practical advice about legal decisions, for example 

when to allow sexual history evidence. Burrowes (2013) recently provided similar 

guidance for prosecutors, giving them practical ways to address the key narratives 

used by mock jurors when they include rape myths in their deliberations. These 

narratives include fears that they could have acted similarly to the defendant, 

creating a need to normalise the rape, fears that they might be at risk of victimisation, 

creating a need to blame the victim/survivor, and fears about changing their 

worldview, creating a need to resist all complexity or evidence that challenges ‘real 

rape’ beliefs (Burrowes, 2013).  

 

To tackle this, Burrowes (2013) argues that barristers should reframe rape myths as 

narratives that support the prosecution case. For example, victim/survivor 

vulnerability through intoxication, life circumstances, or flirty behaviour should be 

discussed in terms of defendants reducing their risk of getting caught (see also 

Skinner and Taylor, 2009). Rather than being about the victim/survivor’s ‘foolish’ 

actions, such vulnerabilities then become part of the defendant targeting a person 

who is unlikely to report to the police, and unlikely to be believed if they did report 

(Burrowes, 2013). It is also recommends challenging hindsight, since jurors tend to 
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judge victim/survivors’ actions without recognising that they did not know how 

events would develop at the time (Burrowes, 2013). Significantly, though, Rumney 

(2011) acknowledges that some judges will attend the judicial course without 

challenging their preconceptions. Additionally, Stern (2010) suggests that training 

might perpetuate stereotypes if interpretations of the course material are not 

checked. For example, Smith (2009) found that course material could be 

misinterpreted by barristers, with one lawyer perceiving his training as having taught 

him to doubt any victim/survivor who was emotionally distressed. While training is 

likely to play a key part in tackling rape myths, then, it is not always a simple or 

comprehensive answer. 

 

Finally, attempts to counter rape myths have involved the Court of Appeal ruling that 

judges can give jurors guidance about the effects of sexual victimisation (Ellison and 

Munro, 2009a). Ellison and Munro (2009b) highlight that this is positive because such 

comments seem to appease rape myth acceptance among juries; but McEwan (2005) 

argues that judges rarely make use of the provisions and Leippe et al (2004) claim 

guidance is more effective when given at the start of trial. This has led to calls, for 

example by Keogh (2007) and Krahé and Temkin (2009), for expert witnesses who 

outline the realities behind sexual violence instead. Such experts are commonly used 

in American trials, and have been supported by the Office for Criminal Justice Reform 

(2006) as long as they do not discuss the credibility of specific victim/survivors. 

 

Expert witnesses are expensive, though (Council of HM Circuit Judges, 2006), and so it 

could be argued that they should only be introduced if they are significantly more 

effective than the existing ‘myth-buster’ directions used by judges (see Appendix I for 

examples of these). There is evidence that expert witnesses are effective at appeasing 

jury stereotypes about delayed reporting and victim/survivor emotionality25, 

potentially making the expense worthwhile (Ellison and Munro, 2009a; 2009b). 

Having said this, Goodman-Delahunty et al (2011) found that Australian mock juries 

were equally convinced by judicial comments and clinical psychologists. Goodman-

Delahunty et al’s (2011) research also suggests that juries are more convinced by 

judicial comments made during closing speeches, casting doubt on the idea that juries 

are more influenced by guidance given at the beginning of trial (see also Ellison and 

 
25 Although not in relation to beliefs about physical resistance (Ellison and Munro, 2009b) 
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Munro, 2009; Leippe et al, 2004). It may therefore be best to continue developing the 

use of judicial guidance to the jury, rather than getting distracted by ongoing debates 

about expert evidence (see Ellison and Munro, 2009; Ewing, 2009; Ward, 2009). 

 

1.4.3.1 Specialist courts 

 

Moving forward, researchers have suggested several ways that rape myths could be 

further resisted. For example, Dripps (2009) has argued the persistence of rape 

myths in America means that sexual offences should be dealt with in specialist courts 

using a judge, or panel of lay-judges, rather than a jury. According to Dripps (2009), 

this would prevent stereotypes from influencing case outcomes and so improve 

conviction rates. While there may be some merit to this argument, Dripp’s (2009) 

specialist courts would only be able to sentence defendants to a maximum six months 

imprisonment because of the lack of jury26. Dripps (2009) argues that this is an 

acceptable compromise because most rapes are acquitted, however this seems a 

compromise too far when dealing with a serious offence like rape.  

 

Even having rejected Dripp’s (2009) removal of the jury, his acknowledgement of 

specialist courts and their benefits can still be useful. England and Wales already has 

specialist courts for some crimes, most notably domestic violence. Specialist Domestic 

Violence Courts (SDVCs) “are based upon principles which signal a move away from 

traditional adversarial principles and instead seek to adopt a coordinated and 

problem-solving approach in an effort to meet the needs of victims, their families, and 

the community” (Robinson and Cook, 2006:209). Key features of these courts include 

specially trained personnel and tailored support for victim/survivors and their 

families (Baird, 2012; Ministry of Justice, 2010). Evaluations have been positive, for 

example they appear to increase victim/survivor satisfaction and participation, 

improve public confidence in the CJS, and make advocacy and information-sharing 

easier (Cook et al, 2004). Baird (2012) has also noted that the conviction rate for 

 
26 This would be the same if such courts were developed in England and Wales because the Criminal Justice 

Act 2003 only allows Crown Court trials to be heard without a jury in some very complex fraud cases or 
where there is a serious danger of jury tampering. This means that rape trials without a jury would 
have to be tried in a magistrates court, but their maximum sentencing powers are six months 
imprisonment (Powers of Criminal Courts (Sentencing) Act 2000). Either these powers or the Criminal 
Justice Act 2003 exclusions would therefore need to be changed for non-jury trials that had the same 
sentencing powers as are currently available.  
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domestic violence offences have improved in areas with specialist courts27; however 

funding cuts have meant some SDVCs are closing and their effectiveness seems to 

have decreased because of lowered resources. 

 

Internationally, specialist sexual violence courts (SSVCs) are being considered in 

Australia and America, and have existed in South Africa since 199328 (Heenan, 2005). 

In addition, a pilot SSVC is currently being developed in London29 and so it is worth 

exploring their potential benefits. Walter and Louw (2003; 2005; 2007) have 

evaluated the South African SSVCs several times and consistently found that they 

were viewed positively by both victim/survivors and legal professionals. For 

example, victim/survivors reported that they had benefited from pre-trial meetings 

with prosecutors and they appreciated the staff’s attempts to demystify the court 

process (Walter and Louw, 2005). In addition, the evaluations praise the South 

African focus on ensuring that courtrooms are decorated in ways that make them less 

formal, and so less intimidating, for those attending trial30 (Walter and Louw, 2003). 

Having said this, Walter and Louw’s (2005; 2007) evaluations pinpoint some ongoing 

dissatisfaction with the limited post-court support, and a minority of 

victim/survivors still felt that questioning had been unnecessarily traumatic. This 

may be because, despite voicing a commitment to reducing intimidation in court, 

many legal professionals felt they had done all they could without impinging upon 

defendants’ right to fair trial (Walker and Louw, 2007). While the development of 

specialist courts could address the reliance on rape myths in English courts, then, 

their potential benefits may be constrained by the legal context and interpretations of 

the right to fair trial. This is significant because Hudson (2002) has argued that rape 

myths are persistent because they coincide with legal decision-making processes that 

measure evidence against a hypothetical ideal. Although Hudson (2002) was 

referring to sentencing outcomes rather than trial practices or conviction decisions, 

this is an important issue to explore and may suggest that training and specialist 

courts alone will not address the use of stereotypes at trial. 

 
27 For example, the conviction rate for cases prosecuted in SDVC areas was 71 percent in 2005, compared 

to the 59 percent national average (Baird, 2012). 
28 South Africa appears to be the only country with comprehensive specialist sexual violence courts. 

Although New York State in America has some specialist sex offence courts, these are offender-
centred and focus on lowering reoffending. 

29 Although the exact details are still being negotiated, it is likely that this SSVC will be located in a 
courtroom, although not always the same one, of an existing Crown Court. 

30 This is done through trying to ensure buildings are light and open, as well having murals on walls to 
create an informal atmosphere (Walter and Louw, 2003). 
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1.5 Sexual History Evidence 

 

The literature on court responses to sexual violence also explores the use of sexual 

history evidence; for example Payne (2009a) acknowledges that cross-examination 

still regularly focuses on a victim/survivor’s background in order to undermine their 

credibility31. It is argued that this discrediting of victim/survivors occurs because the 

evidence is linked to rape myths and other societal norms about ‘appropriate’ 

behaviour (Baumeister et al, 2002; Brown et al, 2010a; Burman et al, 2007; 

Stevenson, 2000). While the Criminal Bar Association (2006) argues that sexual 

history evidence is only used where relevant; others such as Kelly, Temkin and 

Griffiths (2006) claim that it is frequently raised inappropriately. For example, if the 

victim/survivor has made previous allegations, especially where there was no 

conviction, they are presented as less reliable and juries are more likely to acquit 

(Ellison and Munro, 2009b). This is important since Daigneault, Hébert and Duff 

(2009) argue that those who are most vulnerable to sexual victimisation are likely to 

remain vulnerable throughout their lives, and victimisation itself makes people more 

vulnerable to future attacks. 

 

In light of the apparent contradiction between most literature and the Criminal Bar 

Association’s (2006) assertion that sexual history is restricted to appropriate usage, it 

is useful to explore when sexual history can be relevant. Redmayne (2003) set out to 

do this by examining the common arguments for using sexual history: that 

victim/survivors are more likely to have consented if they are ‘promiscuous’ or have 

had previous relationships with the defendant. Redmayne (2003) then asserts that 

these arguments are unhelpful because, for example, ‘promiscuous’ women are not 

more likely to have consented or made false allegations32 (see also Flowe, Ebbesen 

and Putcha-Bhagavatula, 2007). In addition, Redmayne (2003) argues, ‘promiscuous’ 

women are overly represented amongst victim/survivors because they are more 

 
31 Kelly et al (2006) found that sexual history was most frequently used in relation to victim/survivors 

making previous allegations, having a motive to lie, and having past or current relationships with the 
defendant or unrelated third parties.  

32 American research by Flowe et al (2007) found that women with more extensive sexual histories were 
no more likely to advocate making a false allegation of rape, even when a motive for revenge was 
provided. In fact, women with more extensive sexual histories were least likely to say they would 
report an incident, especially if there was consensual sexual contact beforehand (Flowe et al, 2007).  
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likely to be in high-risk situations; for example women involved in prostitution often 

experience victimisation because of the isolated nature of their interactions with 

‘punters’. Similarly, Redmayne (2003) asserts that a previous relationship with the 

defendant should not be assumed to be mean the victim/survivor was more likely to 

have consented, because being in a relationship also increases vulnerability to rape. 

In addition, Redmanye (2003) notes that it is often suggested victim/survivors make 

false allegations because of ongoing feelings towards the defendant; something that is 

both paradoxical and difficult to prove (Redmayne, 2003). Ultimately, then, 

Redmayne (2003) argues that many of the situations in which sexual history is 

deemed relevant for the defence would actually be more relevant for the prosecution 

case, and should not be used to undermine the victim/survivor’s credibility. 

 

There have been several legal reforms to restrict the use of sexual history evidence. 

For example, the Criminal Justice Act 2003 requires defence barristers to justify 

introducing evidence of the victim/survivor’s bad reputation (McEwan, 2005). In 

addition, Sections 41-43 of the Youth Justice and Criminal Evidence Act 1999 (YJCEA) 

set out restrictions on when sexual history can and cannot be used33 (Brown et al, 

2010a; Kelly et al, 2006). These provisions allow such evidence only where: (a) it is 

not about consent, (b) it is about the defendant’s belief in consent, (c) it is about 

consent and the sexual behaviour occurred at around the same time34 as the alleged 

offence, (d) it is about consent and the sexual behaviour is too similar to the alleged 

offence, or other sexual behaviour from around the same time, to be coincidence 

(YJCEA 1999). Additionally, sexual history evidence can be included if (e) it relates to 

prosecution evidence and does not go ‘further than necessary’ to allow the defence to 

rebut the prosecution argument (YJCEA 1999). Where cases do involve one of these 

circumstances, the Act requires the defence to justify the evidence and outline their 

intended cross-examination questions in a pre-trial, written application (YJCEA 1999).  

 

Two major evaluations of sexual history restrictions have occurred in recent years: 

Burman et al (2007) in Scotland and Kelly et al (2006) in England and Wales. Both 

evaluations found that sexual history evidence remains routinely used to undermine 

the victim/survivors’ credibility and imply that they consented (Burman et al, 2007; 
 

33 Restrictions on sexual history were first attempted in the Sexual Offences Act 1976 but were widely 
considered ineffective. 

34 The YJCEA 1999 explanatory notes suggest that this should mean less than 24 hours from the alleged 
offence (Home Office, 1999).  
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Kelly et al, 2006). This is significant because Section 41(4) explicitly states that sexual 

history evidence cannot be used to impugn the victim/survivors’ credibility (YJCEA 

1999). It is argued, however, that the case of R v A35 is interpreted as meaning that 

sexual history can be used to discuss any ‘relevant’ issues if not doing so would 

impinge upon the defendant’s right to fair trial, effectively undermining the 

restrictions (Redmayne, 2003; Temkin and Krahé, 2008). This may be why the rules 

appear to be frequently ignored, with Kelly et al (2006) observing that sexual history 

evidence was used in two thirds of trials and other information on sexual 

backgrounds occurred in three quarters of trials. 

 

There are several possible explanations for the ineffectiveness of sexual history 

restrictions. For example, Redmayne (2003) highlights the complexity of the rules 

and Brown, Burman and Jamieson (1993) have long noted the ambiguity surrounding 

what actions count as ‘sexual behaviour’. It is therefore disappointing that Kelly et al’s 

(2006) recommendation that the meaning of ‘sexual behaviour’ be clarified in law has 

yet to be enacted. Another obstacle is that restricting sexual history evidence can be 

grounds for appeal, making judges wary of objecting to the defence’s usage (McEwan, 

2005). This is especially significant because, in interviews, Temkin and Krahé (2008) 

found that judges neutralised Section 41 by emphasising the importance of fair trial. 

Finally, entrenched beliefs and stereotypes may be acting as barriers to prosecution 

barristers objecting to sexual history, and to judges ruling against its inclusion 

(McEwan, 2005). For this reason, Kelly et al’s (2006) recommendation for further 

training on how to make sexual history evidence rulings has been taken up by the 

judicial training courses, and judges now receive extensive practical advice about 

such issues (Rumney, 2011).  

 

1.6 Questioning Practices 

 

The use of sexual history evidence closely relates to another area of research on court 

responses to rape: questioning practices and their tendency to be inappropriate. 

Although Kebbell, O’Kelly and Gilchrist (2007) found that some victim/survivors said 

giving evidence was ‘a lot better’ than expected, the literature overwhelmingly 

 
35 In R v A, the exclusion of sexual history evidence that did not fit into any of the YJCEA 1999’s allowances 

was argued to prevent fair trial. The ruling therefore allows evidence that does not meet the YJCEA 
1999 provisions to be included if its exclusion presents a significant risk to the defendant’s fair trial. 
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discusses questioning practices in relation to the aggressive cross-examination of 

victim/survivors36. This section will therefore discuss the purposes of cross-

examination and the commonly identified tactics involved. It will then examine 

attempts to improve victim/survivors’ experiences of giving evidence, before 

outlining the ongoing difficulties with tackling inappropriate questioning. 

 

1.6.1 The purposes of cross-examination and the role of manipulation 

 

Wheatcroft and Ellison (2012) note that cross-examination has two main purposes: 

to discredit evidence that is harmful to the barrister’s argument, and to elicit evidence 

that supports it37. Cross-examination is therefore used to gain strategic advantage 

over the other party, leaving evidence vulnerable to manipulation (McGlynn and 

Munro, 2010). Research suggests that this often involves discrediting the witness as 

well as their evidence, so victim/survivors are routinely portrayed as untrustworthy 

(Baumeister et al, 2002; Ellison, 2001; Ellison and Munro, 2009a; Temkin, 2002). In 

fact, Temkin (2000) found that barristers perceived undermining the 

victim/survivor’s character as more important than dealing with the facts of the case. 

Questioning is therefore not simply about ‘uncovering truth’, which explains why 

straightforward, non-manipulative questions that create better quality evidence are 

not used more often (see also Bull, 2010; Ellison, 2001; Kebbell and Johnson, 2000). 

In addition, many victim/survivors report feeling confused, humiliated and silenced 

by the attack on their credibility (Dublin Rape Crisis Centre, 1998; Ellison, 2000). It 

has therefore been argued that trials can lead to ‘secondary victimisation’ and 

victim/survivors have said they felt it was themselves, not the defendant, who was on 

trial (Baumeister et al, 2002; Lees, 2002; Sanders and Jones, 2007). Wheatcroft and 

Wagstaff (2009) even found that some victim/survivors suffer flashbacks of their 

court experience because it was so traumatic.  

 

In 2009, Ann Robertson made headlines when this trauma caused her to flee court38 

(Burman, 2009). Frances Andrade also committed suicide after giving evidence at the 

 
36 Although Kebbell et al (2007) found that questioning techniques can also be problematic during a 

victim/survivor’s evidence-in-chief. 
37 Another purpose, not mentioned by Wheatcroft and Ellison (2012), is that barristers must ‘put their case’ 

to witnesses in order to provide an opportunity for response. 
38 Rather than responding with empathy, police then remanded Robertson in custody overnight for failing 

to give evidence (Burman, 2009). 
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trial of her abusers, Michael and Hilary Brewer, in 201339. There are conflicting 

accounts of what happened at the trial, and in the run up to it; however some news 

coverage argued that the tragedy shows a need to improve cross-examination. For 

example, Barrett (2013) observed that although police now have guidelines for best 

practice in interviewing victim/survivors, barristers do not receive similar advice. 

While the judge in Andrade’s case claimed that the defence barrister had not 

overstepped any boundaries, her suicide may suggest that these boundaries need to 

be revisited. Robertson and Andrade are not alone in struggling to cope with their 

experiences of trial. There is a plethora of research in which victim/survivors brand 

giving evidence the worst part of their CJS experience (Hamlyn et al, 2004; Konradi, 

2007; Sanders and Jones, 2007); and fear about giving evidence at trial is one of the 

mostly commonly cited reasons for victim/survivor withdrawal of complaint (Ellison, 

2000; Feist et al, 2007; Stanko and Williams, 2009; Victim Support, 1996).  

 

When interviewing barristers about cross-examination, though, Temkin (2000) found 

they denied bullying victim/survivors; instead arguing that there were more effective 

ways to defend and that aggressive tactics were likely to alienate the jury (see also 

Ellison, 2001; Taslitz, 1999). Despite this, many of the barristers accused older male 

lawyers of aggressive tactics; and a young, female barrister said it was not her job to 

consider the victim/survivor’s vulnerability during cross-examination (Temkin, 

2000). These beliefs were reflected in Smith’s (2009) interviews, where barristers 

and a judge commented that while there are more effective methods of defending, 

aggressive cross-examination showed defendants that barristers were doing their 

best. In addition, Taslitz (1999) has argued that “the lawyers’ culture promotes 

winning at any cost, and few lawyers remain immune to victory’s pull” (p.104). All of 

this may explain why Rock (1993) found that barristers regretted the detrimental 

impact of questioning on victim/survivors, but felt that it was an inevitable outcome 

of fulfilling their job. It therefore appears that barristers refuse to acknowledge 

questioning can become too manipulative or aggressive, claiming that such tactics are 

part of their role.  

 

 

 

 
39 News of Frances Andrade’s death was only released after the jury had delivered their verdict, finding 

Michael and Hilary Brewer guilty. 
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1.6.2 Commonly identified manipulation tactics 

  

In light of the legal profession’s failure to accept that manipulation tactics can become 

inappropriate, research has tended to focus on describing how questioning 

techniques distort evidence at trial40. For example, Ellison (2001) observes that 

barristers control the information given to the jury by asking predominantly closed 

questions. They have also been accused of explicitly calling victim/survivors liars and 

pre-emptively interrupting evidence so as to lessen its flow and clarity (Ellison, 2000; 

2001; Taslitz, 1999; Temkin, 2002). Equally, Matoesian (1993) found that barristers 

ask “anything else?” after a victim/survivor’s answer, for example when the 

victim/survivor was trying to explain behaviour that barristers had portrayed as 

‘abnormal’. This implied that the answers so far were inadequate (Matoesian, 1993). 

In addition, research has found that any inconsistencies, no matter how minor, within 

or between witness’ testimonies are emphasised and treated as suspicious (Ellison, 

2001; Temkin, 2000; Wheatcroft and Wagstaff, 2009). Temkin (2000) notes that this 

ignores how different aspects of a story will be told to different people, so 

inconsistencies are to be expected. Similarly, McMillan (2007) observes that 

inconsistency is normal after trauma, and Temkin (2000) argues that 

victim/survivors often rush their evidence, increasing the likelihood of honest 

mistakes that should not count against them. Despite this, inconsistencies can be 

perceived as important because, Taslitz (1999) notes, barristers “present jurors with 

a dichotomous choice: either the prosecution theory or the defence theory is right” 

(p.107). He argues that this often involves framing each theory in oversimplified and 

extreme ways (Taslitz, 1999), meaning that minor inconsistencies could be used to 

cast doubt on a barrister’s whole case.  

 

The most commonly discussed tactics, however, relate to leading questions such as 

those using excessive repetition, ‘pining out’, ‘prefatory remarks’ and a ‘slippery 

slope’ (see Kebbell et al, 2007). For example, Ellison (2001) and Kebbell et al (2007) 

found that witnesses were repeatedly asked the same question, often with increasing 

annoyance or while ignoring the witness’ rebuttals. This, Ellison (2001) argues, 

intimidates victim/survivors and implies that the correct or desired answer has not 

 
40 This is also done in relation to other crimes (Brereton, 1997), but much of the literature uses sexual 

violence as an example  of a crime in which victim/survivors are particularly vulnerable, and so it is still 
useful to outline here. 
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yet been given, making witnesses more likely to change their evidence. Kebbell et al 

(2007) also outline the use of ‘pining out’, which refers to the way that barristers get 

a witness to commit to a certain argument, for example that they are outspoken, 

before making their main argument. The witness’s agreement with the initial 

argument then implies that they must concede the veracity of the main argument, for 

example that it is suspicious they did not report immediately if they are not shy 

(Kebbell et al, 2007). ‘Prefatory remarks’ work in a similar way, with the barrister 

making a statement before asking a question; for example they might ask: ‘you do not 

just get into a car with a stranger without expecting a sexual encounter, so tell me 

why did you get into the car?’. If the victim/survivor answers the question without 

refuting the statement, it can appear to the jury that they agree with it (Kebbell et al, 

2007). Finally, Kebbell et al (2007) discuss a ‘slippery slope’, which refers to the way 

some barristers gradually refine a witness’s comments until they become favourable. 

For example, by saying ‘This is definitely your rapist? ... So there’s a possibility that he 

is your attacker?’ the barrister makes the ‘facts’ appear more complimentary, or at 

least less detrimental, to their argument (Kebbell et al, 2007).  

 

The literature also argues that barristers raise peripheral issues or stereotypes 

during these manipulation tactics (Taslitz, 1999), presenting them as relevant so they 

are likely to feature in jury decision-making (Heenan and McKelvie, 1997; Matoesian, 

1993; Wheatcroft and Wagstaff, 2009). As mentioned earlier, though, barristers 

perceive this manipulation as needing to be subtle in order to maintain the jury’s 

favour (Matoesian, 1993; Temkin, 2000). For this reason Matoesian (1993) notes that 

barristers’ arguments are often developed slowly throughout the case and may not 

emerge until closing speeches, meaning that witnesses cannot challenge any 

manipulation. Matoesian’s (1993) analysis of three court transcripts revealed that 

arguments and interpretations about the evidence were developed slowly using 

several leading questions, but were then discussed as if the victim/survivor had made 

a single statement without any prompting. When victim/survivors did attempt to 

challenge the manipulation, Matoesian (1993) found that barristers were able to 

quickly interrupt and control the victim/survivor’s further attempts to interject or 

widen the agenda of discussion.  
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1.6.3 Tackling inappropriate questioning and traumatic cross-examination 

 

Since victim/survivors are limited in their ability to challenge manipulation, and legal 

professionals perceive the tactics above as part of their role, policy has intervened to 

provide more service rights for vulnerable witnesses. For example, the Youth Justice 

and Criminal Evidence Act (YJCEA) 1999 introduced special measures, which are 

facilities that aim to make giving evidence less stressful for vulnerable or intimidated 

witnesses. These facilities include having screens to ensure that the victim/survivor 

and defendant cannot see each other, video links so that victim/survivors can give 

evidence from a separate room, and using pre-recorded police interviews as evidence 

(YJCEA 1999; see Section 1.7.1 for more). Victim/survivors of sexual violence 

automatically qualify as intimidated witnesses, so the CPS (2007; 2008) has asserted 

that they are always eligible for special measures unless the court is informed 

otherwise. Research from Hamlyn et al (2004) indicates that special measures have 

been positive because they reduce victim/survivors’ anxiety about giving evidence, 

and a third of those using the measures said they would not have been willing or able 

to give evidence without them. Having said this, there are a number of ongoing 

difficulties with special measures and these will be discussed in Section 1.7.1.  

 

Other changes that have developed victim/survivors’ service rights include the 

Prosecutor’s Pledge (CPS, 2005; 2009), which set out ten promises aiming to ensure 

victim/survivors receive a minimum standard of service. These promises include that 

victim/survivors will be kept informed about the case, will have two-way 

communication with the prosecutor, and will be protected against irrelevant attacks 

on their character (CPS, 2009). In addition, victim/survivors can now get emotional 

support from ISVAs (see Section 1.3) as well as Victim Support and, during trial, the 

Witness Service (Government Equalities Office, 2010; Sanders and Jones, 2007). 

ISVAs are especially praised in the literature, so it is positive that remain a priority in 

Coalition policies (see Government Equalities Office, 2010; Home Office, 2010).  

 

To tackle legal professionals’ apparent failure to recognise that their tactics can 

become inappropriate, ‘Achieving Best Evidence’ has clarified the responsibilities of 

various legal roles (CPS, 2007). For example, the guidance states that although judges 

must protect the defendant’s right to fair trial, they also have a responsibility to 

protect victim/survivors (CPS, 2007). This means they should prevent improper 
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questioning, for example intimidating or irrelevant questions, as well as try to 

alleviate the stress felt by witnesses when giving evidence (CPS, 2007). Despite the 

guidance, though, Smith and Skinner (2012) found that judges do not appear to 

intervene when questioning becomes inappropriate. This may be because ‘Achieving 

Best Evidence’ also states that defence barristers should promote their clients’ 

interests by “all proper and lawful means” (CPS, 2007:129). Although judges should 

prevent intimidating questions, a defence barrister’s job therefore “may include 

cross-examining vulnerable and intimidated witnesses about matters they may find 

extremely distressing” (CPS, 2007:129). Advocacy manuals also portray the tactics 

above as being part of ‘proper’ questioning (Ellison, 2001). For example, Bergman 

and Berman-Barrett (2008) highlight the importance of asking closed questions and 

undermining witness credibility through insinuations. They argue, for instance, that 

“while you cannot offer evidence on the ground that ‘it paints [the defendant] in a 

sympathetic light’ or ‘it shows that my adversary is really a jerk’, often you can get in 

this kind of emotional evidence during the course of telling the story” (Bergman and 

Berman-Barrett, 2008). Other manipulative tactics are justified in Younger’s (1976) 

Ten Commandments of cross-examination, where he asserted the importance of only 

using leading questions and restricting narrative answers to prevent witnesses 

explaining their comments. Pratt (2003) later expanded upon these Commandments, 

this time including the need to ask leading questions41 and ‘take baby steps’, which 

refers to a combination of the ‘slippery slope’ and ‘pining out’ techniques. 

 

It is for this reason that Ellison (2000; 2001) and Taslitz (1999) have argued that 

manipulative and aggressive cross-examination are justified by the adversarial 

principle of promoting a client’s interests above all else. While Temkin and Krahé 

(2008) have used rape myths to frame their understanding of inappropriate 

questioning, then; others argue that victim/survivors of sexual violence are not 

unique in having traumatic cross-examination. For example, Brereton (1997) found 

that Australian victim/survivors of physical assault were also manipulated and asked 

irrelevant questions to undermine their credibility. Although Brereton (1997) notes 

that victim/survivors of rape experience unique constructions of ‘normal’ and 

‘acceptable’ behaviour; this suggests we cannot understand responses to rape by only 

 
41 Although Pratt (2003) also notes that where evidence is not controversial, “it is best to have the answer 

come from the mouth of the witness” because “the staccato questioning of a witness can sometimes 
make the cross-examiner appear overbearing and cold”. 
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exploring the sexual violence aspect of rape trials. It is important to recognise, 

however, that this does not automatically mean sexual violence should be treated the 

same as other crimes. Ellison (2000) argues that this is because especially vulnerable 

victim/survivors are likely to be disproportionately affected by common legal tactics, 

and rape or sexual assault are clear examples of crimes that increase vulnerability.  

 

1.6.3.1 Witness familiarisation 

 

In light of the perception that manipulative cross-examination is inevitable, there 

have been calls for ‘witness familiarisation’ to equip victim/survivors for dealing with 

barristers’ tactics. It is argued that such familiarisation is important because 

courtrooms are a daunting and unfamiliar context to most victim/survivors, and pre-

trial preparation improves the experience of giving evidence (Ellison, 2007a; Konradi, 

2007; Stern, 2010; Wheatcroft and Ellison, 2012). Indeed, Ellison (2007a) found that 

victim/survivors who received pre-trial support were less likely to withdraw and felt 

that their case was being taken more seriously than those who did not.  

 

For this reason, prosecutors in several countries advise victim/survivors about giving 

evidence (Ellison, 2007a). This is perhaps most comprehensive in the US, where 

prosecutors meet victim/survivors to hear their account of what happened, explore 

reasons for any counterintuitive behaviour42, and prepare them for the evidence-

giving process (Ellison, 2007b; see also Konradi, 2007). This preparation, Konradi 

(2007) argues, reduces the stress of giving evidence because victim/survivors are 

taught about common tactics and advised about how to deal with them. For example, 

Ellison (2007b) notes that even simple guidance about asking for questions to be 

rephrased, or refusing to be restricted to yes/no answers on complex issues, 

significantly improves evidence quality.  

 

In England and Wales, however, research highlights that prosecutors have limited 

contact with victim/survivors because of fear about contaminating their evidence 

(Ewing, 2009; Temkin, 2000; Rock, 1993; see also Stern, 2010). While the Criminal 

Bar Association (2006) does encourage prosecution barristers to meet 

 
42 Ellison (2007b) observes that this is to ensure that counterintuitive behaviour can be addressed at trial 

before the defence criticises it as suspicious. She notes, however, that this element of preparation 
should be done by exploring the emotions felt at various moments to prevent appearing sceptical. 
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victim/survivors and put them at ease before trial43, it therefore appears that these 

meetings are relatively rare (Payne, 2009a). In addition, while CPS prosecutors can 

now speak to victim/survivors pre-trial, this is about assessing their credibility for 

charging decisions rather than helping them give evidence (CPS, 2008; see also 

McGowan, 2006). Instead, it is argued that victim/survivors can be familiarised with 

the court-process by talking to ISVAs about the role of trial and undertaking court 

tours with the Witness Service (CPS, 2007). Ellison (2007a) argues, however, that 

ISVAs cannot be considered equivalent to meeting CPS officers and prosecution 

barristers because they will not be with the victim/survivor when they give evidence. 

Ellison (2007b) therefore recommends that the use of pre-trial meetings be extended 

despite fears about contaminating evidence; especially since there is no evidence that 

prosecutors will influence a victim/survivor’s evidence any more than police do.  

 

This recommendation is especially important given that pre-trial preparation does 

not have to mean evidence rehearsal. Police and expert witnesses already receive 

extensive training about how to give evidence; with mock examination courses 

preparing them for common questioning techniques, but not discussing their specific 

evidence (Bond, Solon and Harper, 1999; Wheatcroft and Ellison, 2012). If advocating 

for this, less rehearsal-focused, form of witness familiarisation, then there appear to 

be no legal barriers for its development. For example, the Bar Standards Board44 

(2005) recognises that witness familiarisation can benefit victim/survivors without 

impinging on the defendant’s right to fair trial. This means that, as long as the people 

running preparation courses do not know any specifics of each case, do not discuss 

any issues that might be raised at trial, and are supervised by an accredited criminal 

barrister or solicitor; there is no reason to avoid witness familiarisation courses45 

(Bar Standards Board, 2005). This less personalised pre-trial preparation still 

appears to significantly improve the quality and accuracy of evidence, as well as 

improving witness’ experiences of giving evidence46 (Wheatcroft and Ellison, 2012).  

 

 
43 Although no evidence can be discussed during these meetings. 
44 The Bar Standards Board clarified the distinction between appropriate familiarisation and inappropriate 

witness coaching in response to the Court of Appeal case: R v Momodou [2005] EWCA Crim 177. 
45 Witnesses should also inform the CPS (if a prosecution witness) or defence solicitor (if a defence witness) 

of their intention to undertake a course. Notes about the course content would need to be taken (Bar 
Standards Board, 2005). 

46 Although it is important to note that the barristers in this mock trial were told to comply with the 
witnesses wishes when they challenged manipulation techniques, and this is unlikely to happen in real 
trials (Wheatcroft and Ellison, 2012).  
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1.7 Trial Practicalities 

 

Finally, the literature on court responses to rape and sexual assault highlights how 

the practicalities of trial can cause victim/survivors significant anxiety (see Payne, 

2009b). The majority of this research focuses on the practicalities of using special 

measures, but there is also research about the effect of delays and accidental 

meetings between the victim/survivor and defendant. This section will therefore 

outline the literature on special measures before looking to these other aspects of the 

practicalities of trial. 

 

1.7.1 Special measures 

 

As already mentioned, the YJCEA 1999 introduced special measures that aim to help 

vulnerable witnesses give evidence at trial. These measures include the ability to: 

remove formal legal dress, empty the public gallery, give evidence using a screen or 

video link, have an intermediary present47, and use pre-recorded police interviews as 

evidence-in-chief (YJCEA 1999). Hamlyn et al (2004) argue that these measures do 

successfully reduce anxiety in victim/survivors, with many saying they would not 

have gone to court without them. In spite of their benefits, though, research 

increasingly highlights potential problems with special measures.  

 

For example, Kebbell et al (2007) observes that not all courts have video technology; 

meaning that some victim/survivors cannot choose to use a video link, or pre-

recorded police interview as their evidence-in-chief. The Sexual Violence and Abuse 

Action Plan (Home Office, 2007) sought to address this by funding the extension of 

special measures facilities, however it is unclear to what extent this has been 

achieved48. Where the facilities are available, critics have argued that the sound and 

image quality of video links and pre-recorded evidence can be poor (HMCPSI, 2007; 

MacMillan and Thomas, 2009). This is perceived as a significant problem, since it 

prevents the jury from adequately assessing the victim/survivor’s demeanour when 

giving evidence (MacMillan and Thomas, 2009). While this argument relies on an 

unfounded assumption that demeanour can be used to assess a victim/survivor’s 
 

47 This is only for witnesses with learning difficulties that may limit their ability to understand questions or 
communicate clearly. 

48 The Ministry of Justice ‘Swift and Sure Justice’ plan, published in 2012, also prioritises the extension of 
video technology. 
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credibility; it does highlight a potential barrier for communication between the 

victim/survivor and jury. Sanders and Jones (2007) also observe that using pre-

recorded interviews could limit a victim/survivor’s ability to clearly communicate 

with the jury because they are cross-examined without having prosecution questions 

to ‘warm up’49. 

 

In addition, Burton, Evans and Sanders (2007) have found that victim/survivors feel 

dissatisfied about the information they received when making decisions about special 

measures. This lack of information, Burton et al (2007) argue, caused some 

victim/survivors to choose the wrong type of special measure. For example, video 

links were sometimes chosen because victim/survivors feared the defendant seeing 

them, only for it to become apparent that the defendant could see them clearly 

onscreen (Burton et al, 2007). These victim/survivors then said they would rather 

have used screens (Burton et al, 2007), and so witnesses need honest and practical 

information about how each special measure works (Payne, 2009a).  

 

Yet another debate surrounding special measures involves the fear that video 

evidence has less impact on juries than evidence given from the witness box. Stern 

(2010) notes that this fear appears common among judges and barristers, and is 

rooted in a belief that the public are so desensitised by television that watching 

victim/survivors on a screen does not seem real. In addition, barristers have argued 

that police interviews lack the narrative structure that the prosecution would create 

at trial, making it less convincing (Ellison and Munro, forthcoming). These anxieties 

only come from interview research, though, and Ellison and Munro (forthcoming) 

found no consistent impact on juror evaluations of rape testimony when the special 

measures being used were changed50. In addition, Australian research suggests that 

using video evidence does not affect conviction rates (Taylor and Joudo, 2005).   

 

Perhaps most significantly, a growing body of literature argues that special measures 

cannot fully alleviate anxiety in victim/survivors because they do not protect against 

intimidating questions (Ellison, 2001; Mulcahy, 2008). Although special measures are 

 
49 Although cross-examination and re-examination can also be pre-recorded, Cooper (2005) notes that it 

does not currently happen and is so complex that it may never be realistic. 
50 It is noteworthy, however, that Ellison and Munro highlighted the video screens used in this research 

were good quality and that the mock pre-recorded interviews used best practice. This may not be true 
of all screens or video evidence seen in real trials. 
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useful for helping lessen the stress experienced by victim/survivors; Burton et al 

(2007) argue that the adversarial focus on manipulation will be traumatic regardless 

of whether or not victim/survivors are physically in court (see also Ellison, 2001). 

Both Ellison (2001) and Burton et al (2007) therefore argue that barristers must be 

better regulated in order to truly address the intimidation of vulnerable witnesses, 

and this will be further discussed in Chapter Two.  

 

1.7.2 Accidental Meetings 

 

Another factor that can cause unnecessary stress for victim/survivors is the 

possibility of accidentally meeting the defendant at court. In fact, Burton et al (2007) 

found that victim/survivors often said their biggest fear was seeing the defendant or 

their supporters. For this reason, the Code of Practice for Victims (2005; 2009) 

promises victim/survivors that a separate waiting area will be provided where 

possible, keeping them away from the defendant (Office for Criminal Justice Reform, 

2009). Many courts therefore have separate waiting areas for victim/survivors (CPS, 

2009); however some courts still have poor witness facilities, forcing 

victim/survivors to use the same entrance and toilets as the defendant and their 

supporters (Payne, 2009b; Sanders and Jones, 2007). Indeed, Smith and Skinner 

(2012) observed one victim/survivor and defendant simultaneously going to a 

communal smoking area. Having separate waiting areas therefore does not prevent 

accidental meetings, which might add to the argument for victim/survivors being 

given pagers that allow them to wait outside court until they need to give evidence. 

Hamlyn et al (2004) found that around 64 percent of witnesses support this idea. In 

addition, Payne (2009b) argues that even old court buildings could easily be amended 

to include a separate entrance. Such an amendment is likely to improve 

victim/survivor experiences, since Burton et al (2007) found that knowing they 

would use a separate entrance significantly reduced victim/survivors’ fear of trial.  

 

1.7.3 Delays 

 

Finally, the literature on trial practicalities highlights the effect of delays and last-

minute cancellations, with research arguing that they are a significant cause of stress 

for victim/survivors (Payne, 2009b; Sumray, 2007; Ministry of Justice, 2012a). This is 

because delays are often extensive before and during trials; for example it takes 
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around one year for cases to reach court (Wheatcroft and Wagstaff, 2009). In 

addition, many cases are postponed; with 32-35 percent of Crown Court trials in 

2011 ‘cracking’ because the case is dropped or dealt with another way51 (Ministry of 

Justice, 2012b). On top of this, 14 percent of Crown Court trials were postponed in 

2011 because of other cases overrunning, equipment failure, judges being 

unavailable, victim/survivors or defendants being absent, or one of the parties not 

being ready for trial (Ministry of Justice, 2012b). Over-listing52 can also cause delays 

(Ministry of Justice, 2012a); although Payne (2009b) notes that this arguably only 

becomes problematic when a sensitive case is postponed despite all parties attending 

court and being prepared for trial. It is positive that some Police and Crime 

Commissioners, for example Sue Mountstevens from Avon and Somerset, are working 

with the CPS to ensure sexual violence trials are not involved in over-listing.  

 

Smith and Skinner (2012) also found that extensive delays occurred during trial, 

especially while the victim/survivor waited to give evidence. These delays occurred 

for reasons such as faulty special measures equipment, problems with childcare and 

the judge’s other cases overrunning (Smith and Skinner, 2012). The legal profession 

is taking these delays seriously, with barristers recognising that there is a problem 

(Temkin, 2000) and the Ministry of Justice (2012a) arguing that delays have become 

too embedded in CJS culture. There have therefore been several attempts to alleviate 

delays; for example the Criminal Justice and Public Order Act 1994 attempted to 

replace time-consuming pre-trial hearings with more efficient paper committals. 

Unfortunately Choi (2009) notes this has had limited effect in practice. Another 

attempt at tackling delays has been the practice of listing sexual violence trials to 

start in the afternoon (Payne, 2009b). It is argued that this means victim/survivors 

can attend on the morning of the second day, rather than having to be at court from 

the start and so wait during the many delays that occur at the beginning of trials 

(Payne, 2009). While this is positive, it is unclear how often it actually occurs, and 

research would benefit from exploring how widely this practice is really used. 

 

 
51 This ‘other way’ often involves guilty pleas, which sometimes occur on the day of trial because 

defendants still receive a ten percent reduction in their sentence. Payne (2009b) notes that 
defendants sometimes therefore risk waiting until trial to plead guilty in the hope that the 
victim/survivor will withdraw before that point. 

52 Over-listing is the practice of listing several cases for the same time and court so that if one collapses, 
the other can go ahead and ensure the court remains efficient. 
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The ongoing difficulties with delays led Payne (2009b) to recommend more extensive 

use of Wasted Cost Orders, which fine barristers who are not trial ready when 

promised. This, Payne (2009b) argues, could reduce the number of postponed trials 

by providing an incentive to get the legal arguments, documentation and other case 

preparation finished on time. Wasted Cost Orders are already available to judges, but 

Payne (2009b) observes that they are rarely used because of fear about increasing 

the bureaucracy, and so inefficiency, of the court; as well as the perceived damage 

they cause to barristers’ reputations. Finally, the Ministry of Justice (2012a) has 

recommended increasing the use of video link technology to alleviate delays by 

conducting preliminary hearings remotely instead of transporting defendants who 

are on remand to the court. I will argue in Chapter Four, however, that this may not 

be helpful because the use of video links can themselves cause delays. 

 

1.8 A Comment on Policy and its (In)Effectiveness 

 

Having outlined the key literature on court responses to rape and sexual assault, it is 

helpful to revisit the attempts at improving matters. While individual policies have 

already been discussed in relation to each area of the literature, it is important to 

consider the policies as a whole so that the context of future reforms can be better 

understood. Firstly, it is important not to paint a wholly bleak picture of policy 

effectiveness, because there have been many improvements and research indicates 

that some cases are now dealt with sensitively and effectively (Brown et al, 2010a; 

McGlynn, 2010; Stern, 2010). Having said this, McGlynn (2010) observes that each 

success seems to bring simultaneous defeats, and Brown et al (2010a) state that “we 

are policy rich and implementation poor” (p.6). Sanders and Jones (2007) and 

Skinner and Taylor (2009) have suggested this may be because there are no sanctions 

for legal personnel who do not adhere to many policies. In addition, Jordan (2011) 

argues that although England and Wales has good rhetoric about change, policy is not 

evaluated to ensure that it delivers the promised improvements. It is therefore 

positive that organisations such as the Rape Monitoring Group, and roles such as the 

Commissioner for Victims and Witnesses, have been created to examine policy and 

improve its effectiveness (Brown et al, 2010a; Hoyle, 2012).  

 

On a less positive note, Brown et al (2010b) argue that policy-makers ignore some 

recommendations that are repeatedly made; perhaps reflecting Walklate’s (2008) 
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critique that policies are about gaining votes rather than true change. Nevertheless, 

the Government seems increasingly willing to recognise that long-term change is 

needed (see Cabinet Office, 2011) and so there is hope that the ‘quick fix’ tendencies 

discussed by Sumray (2007) might be changing. This is important because several 

researchers argue that legislation will never be fully effective without also addressing 

the entrenched cultures and stereotyping attitudes that undermine policy (Burman, 

2009; Jordan, 2001; Skinner and Taylor, 2009). In fact, Jordan (2001) asserts that CJS 

interventions will never fully provide justice for victim/survivors because of the 

tension between their need to overcome trauma and legal professionals’ needs to 

efficiently assess evidence (see also Herman, 2010; Yancy Martin, 2005). Payne 

(2009b) therefore argues that policy must recognise that a trial is not the only 

response that victim/survivors need, although she also reasserted the need for 

criminal justice reform to prevent unnecessary revictimisation.  

 

Another factor that impacts policy effectiveness is the tendency to focus on police and 

CPS responses to rape. For example, the Stern Review (2010) set out a 

comprehensive list of recommendations for improving CJS responses to rape and 

sexual assault, yet only two of the 23 recommendations related to courts. These two 

were about improving video links and discouraging the disclosure of irrelevant third 

party evidence about victim/survivors, for example their medical records (Cabinet 

Office, 2011). Although these are positive steps, it is disappointing that they ignored 

the role of judges, the Bar Council, or Her Majesty’s Courts and Tribunals Service in 

achieving these goals (see Cabinet Office, 2011).  

 

Finally, Ellison (2001) and Yancy Martin (2005) assert the importance of 

understanding the root cause of problematic practices, rather than simply identifying 

and describing them as much of the literature does. For example, some suggest that 

the principles of the adversarial system mean there will always be an element of 

shame and humiliation in the CJS (Brown et al, 2010a; Ellison, 2000; Rock, 1993; 

Yancy Martin, 2005). This is because they argue defence barristers are currently 

‘justified’ in their intimidation tactics since their priority is protecting the defendant 

(Baumeister et al, 2002; Yancy Martin, 2005; see also Chapter Two). It may therefore 

be important to research these underlying causes before policy can become more 

effective. 
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Chapter Two: 
 

Courts and the Criminal Justice System 

 

2.0 Introduction 

 

Chapter One outlined the research on court responses to rape and sexual assault, 

however it is also useful to explore the literature surrounding courts and the Criminal 

Justice System (CJS) in general. This is because rape trials do not occur in a vacuum, 

and legal professionals often justify poor victim/survivor treatment as an inevitable 

part of achieving ‘proper’ justice (see Chapter One). This chapter will therefore 

unpack how ‘proper’ justice is interpreted by outlining the literature on CJS priorities, 

whether the CJS treats people consistently, the common features of adversarial trials, 

and how human rights impact upon court practice. 

 

2.1 What are the priorities of the Criminal Justice System? 

 

Criminal justice researchers have attempted to categorise the aims and priorities of 

the CJS for many years. Davies et al (2009) note that this is important because the 

different values and objectives underpinning any CJS reflect different understandings 

about how justice is best achieved. By exploring the apparent priorities of a CJS, it is 

therefore possible to explore how justice is being interpreted in that setting. 

Criminology and criminal justice texts such as Newburn (2007) or Davies et al (2009) 

already provide a comprehensive review of the different priorities mentioned in the 

literature and so this section will only briefly outline the different models. It is worth 

noting, however, that these models are not always contradictory and often overlap, so 

the following discussion is not about identifying one single overarching aim, or 

model, of the CJS (see Cahill, 2005).  

 

Packer (1968) was the first to highlight different models of criminal justice, 

describing two potential focuses: due process and crime control. The due process 

model, Packer (1968) argued, prioritises the protection of defendant’s rights and 

aims to ensure that any guilty verdicts are reliable. Under this model, Packer (1968) 

said the CJS would look like an obstacle course with each stage raising barriers to the 

defendant’s continuation to the next stage of the CJS, therefore protecting the 



37 | P a g e  
 

innocent. This closely links to a focus on upholding human rights, especially the right 

to fair trial, and such a focus will be discussed in Section 2.4.1. Packer’s (1968) other 

model, crime control, is less concerned with human rights; instead prioritising the 

efficient suppression of crime. CJSs emphasising crime control can therefore be 

described as a conveyor belt of cases that never stops and involves division of labour 

to increase productivity (Packer, 1968). Under this model, Davies et al (2009) argue 

that courts are more likely to ignore legal rules, presume guilt and have high 

conviction rates but poor treatment of those involved.  

 

Many of the government’s recent CJS reforms are arguably influenced by crime 

control; with its ‘Swift and Sure Justice’ paper asserting the importance of maximising 

efficiency in order to protect the public (Ministry of Justice, 2012a). In this paper, 

which considered the CJS’s increased efficiency after the 2011 riots, the Ministry of 

Justice (2012a) argues that “justice needs to be swift if it is to be effective. Offenders 

need to be made to face the consequences of their actions quickly…” (p.6). It therefore 

outlines several reforms designed to maximise effectiveness by securing earlier guilty 

pleas and reducing paperwork (Ministry of Justice, 2012a). For example, the Ministry 

of Justice (2012a) hopes to use more video links during preliminary hearings, 

meaning that defendants would not have to attend court for a ten minute case.  

 

Since Packer’s (1968) original analysis, additional models have been suggested in an 

attempt to capture the constantly changing influences on criminal justice. For 

example Davies et al (2009) observe that there is a medical model, which prioritises 

rehabilitating offenders and argues that they are not wholly responsible for their 

crimes53. There is also a bureaucratic, or new managerialism, model that focuses on 

managing criminals, with a CJS that emphasises efficiency and record-keeping (Davies 

et al, 2009). Additionally, there is a just deserts model that combines ideas of 

retribution with respect for the defendant; making the CJS focus more on punishing 

crime, but only if it is proportionate to the offence (Carlsmith and Daly, 2002; 

Newburn, 2007). 

 

Notably, these models tend to focus on the defendant. Herman (1999) has therefore 

argued that traditional understandings of justice assume that any harm caused by 

 
53 In the medical model, courts are more likely to treat people as individuals and prioritise judicial 

discretion (Davies et al, 2009).  
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crime is dealt with once the offender has been addressed. Shapland and Hall (2010) 

argue that this is because the CJS deals with a dispute between the defendant and the 

State, ignoring other stakeholders such as victim/survivors. An increasing number of 

activists consequently argue there should be a wider understanding of justice, for 

example Victim Support (2002) calls the defendant-focus “a gross injustice and 

oversimplification... of the victim’s needs” (p.7). Indeed, there is now a multitude of 

literature espousing the importance of meaningful participation for victim/survivors 

in order to help them regain a sense of self-determination and be reassured that what 

happened is being taken seriously (Doak, 2005; Dublin Rape Crisis Centre, 1998; 

Henderson, 1985; Herman, 2005; Johnstone, 2004; Julich, 2006; Kelly, 1984; 

Kilpatrick and Otto, 1987; Skinner and Taylor, 2009). This has led to the emergence of 

another CJS priority: one that Cahill (2005) calls the victim participation model. In 

such a model, Beloof (1999) argues that dignity and respect for victim/survivors is 

seen as an essential part of achieving justice; generally through having the right to 

attend trial and be kept informed about the case.  

 

As part of this increased call for victim/survivor participation, the Ministry of Justice 

(2012a) acknowledges that the CJS has an obligation to victim/survivors. For 

example, the recent ‘Swift and Sure Justice’ paper recognises: 

 

“Victims feel that the system is overly bureaucratic and confusing. They do 
not feel that the system is there for them. They complain that they are not 
informed of developments in their case, and that their views are not taken 
into account when important decisions are taken... We should not be 
surprised that they feel that the Criminal Justice System seems to put the 
interests of defendants above their own” (Ministry of Justice, 2012a:12). 

 

Despite this recognition, the call for greater victim/survivor participation in CJS 

decision-making is often fiercely contested because of fears it would impinge upon 

defendants’ rights (see Blondel, 2008). Even though there is resistance to the idea 

that victim/survivors’ and defendants’ rights are always a zero sum game (Erez, 

1999; Sanders and Young, 2001; Zappalà, 2010), victim/survivor participation 

therefore usually only refers to the provision of ‘service rights’ such as the special 
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measures outlined in Chapter One54 (see Hall, 2009). There are some models of 

criminal justice that seek to provide more fundamental victim/survivor participation, 

or ‘procedural rights’, though. Restorative justice is the main example of this, with 

proponents seeking to deal with crime in ways that offer meaningful participation, 

restitution and restoration for all parties involved55 (Daly, 2003; Dignan, 2005; Doak, 

2008; Johnstone, 2004; Wemmers, 2009; Zehr, 2004). Proponents therefore argue 

that restorative justice not only addresses defendants’ needs, but also gives 

victim/survivors a voice and allows them to take a central role in justice outcomes 

(Achilles, 2004; Julich, 2006; Wemmers, 2009; Zehr and Mika, 2003).  

 

Since Eglash (1977) first espoused the movement, many different initiatives have 

been developed using these principles. For example, ‘victim-offender mediation’ 

schemes allow victim/survivors and defendants to meet, with the help of a mediator, 

to discuss how they feel about the offence and how best to move forward (Ashworth, 

2003). ‘Community conferencing’ is another type of restorative initiative which aims 

for similar outcomes as ‘victim-offender mediation’, but widens the participation to 

key members of the community as well (Marshall, 2003). More formal outworkings of 

restorative justice include restorative cautioning, where offenders apologise for their 

actions and offer some form of reparation to the community; as well as court-based 

reparative measures, such as community service (Dignan, 2005). These initiatives 

have been so popular that Braithwaite (2003) argues restorative justice has now 

influenced most CJSs around the world. In the UK, for example, there has been a slow 

but apparent shift towards restorative policies such as the Children’s Reporter 

Scheme in Scotland56 (McVie, 2011). This shift is ongoing, with the Ministry of Justice 

(2012a) recently introducing Neighbourhood Justice Panels that will undertake 

restorative justice in fifteen areas around England and Wales57.  

 
 

 54 Other commonly recognised service rights include being kept updated about the case, being reminded of 
witness statements before giving evidence, being introduced to the Prosecution on the morning of trial, 
and making a victim impact statement for consideration during sentencing. 

55 Although I recognise that restorative justice is simply an umbrella term for several theories about justice 
(Ashworth, 2003; Johnstone, 2004; Wemmers, 2009), all of the theories highlight this focus on 
participation, restoration and restitution. 

56 The Children’s Reporter Scheme aims to deal with youth offending in ways that address the causes of 
offending and seeks to encourage collaborative hearings. For example, trials include juries that have 
been trained about the issues surrounding youth justice, and cases involve collaboration with experts 
from fields such as education and probation. 

57 Notably, though, Ashworth (2003) argues that English and Welsh ‘restorative justice’ schemes tend be 
described as restorative in order to make them popular, but actually ignore the central principles of 
respect, meaningful participation, and holistic restoration. 
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There have been many critiques of restorative justice, however. For example, there 

are fears that greater victim/survivor involvement could mean defendants are dealt 

with inconsistently, or are pressured into pleading guilty so as to enter a restorative 

justice scheme rather than risk prison58 (Skelton and Frank, 2004). Other critiques 

include that meetings between victim/survivors and defendants could reinforce 

power relations (Cunneen, 2003), out-of-court actions may trivialise serious crimes 

like domestic violence (Dignan, 2005), and some victim/survivors are excluded 

because they do not want to report crime or have anything to do with the offender 

(Achilles, 2004; Herman, 1999; 2004; 2010). For this reason, Herman (1999; 2004; 

2010) has argued for another form of victim/survivor participation called parallel 

justice. This model of criminal justice, she argues, would involve restorative justice 

but also highlight the limitations of criminal justice and ensure victim/survivors’ 

needs are address regardless of what happens to the defendant (Herman, 1999; 2004; 

2010).  

 

Away from the literature on different models of CJS, other priorities can be identified. 

These include that the CJS should treat people consistently, use adversarial principles, 

and uphold human rights; all of which will be explored throughout the rest of this 

chapter. 

 

2.2 (In)Consistent Treatment by the Criminal Justice System 

 

Ashworth (2003) notes that consistent treatment is a priority for the CJS and 

Burchard (2009) argues that lawyers assume this is achieved by having ‘neutral’ laws 

that are ‘neutrally’ applied. Despite this, decades of research has found that different 

social groups are often treated differently, with the most commonly discussed 

demographics being ethnicity and gender. This section will therefore discuss the 

literature surrounding the assumption of neutrality, before outlining some of the 

research about how ethnicity, gender, and other characteristics such as sexuality, 

disability and class affect experiences of the CJS.  

 

 

 

 
58 However others note that built-in safeguards protect against such inconsistency and pressure (Ashworth, 

2003; Morris, 2003; Skelton and Frank, 2004). 
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2.2.1 ‘Neutrality’ and ‘rationality’ in the pursuit for justice 

 

Nicolson (2000; 2013) argues that legal scholarship and understandings of justice 

have been based on positivist thought since the Enlightenment. This has led to a 

deeply embedded assumption that legal rules are neutral and can be neutrally applied 

to each case (Burchard, 2009). Research suggests that such assumptions are misled, 

and yet they continue to influence how justice is perceived to be achieved (Nicolson, 

2000). For example, several commentators note that laws and legal procedures are 

phrased as if they are objective and affect all social groups equally; when in reality 

they are developed and introduced in ways that reflect social constructs and societal 

bias (Barnett, 1998; Burchard, 2009; Naffine, 1990; Nicolson, 2000; 2013; Scales, 

1986; Smart, 1989). The law has therefore been accused of ignoring the wider context 

of society’s problem with racism, sexism, ageism, classism and heterosexism 

(Chesney-Lind, 2006; Naffine, 1990; Nicolson, 2000; Yancy Martin, 2005). 

 

Similarly, Barnett (1998) argues that the law cannot be considered neutral because it 

assumes that people are rational and free, when societal inequalities mean that 

people do not have equal freedoms. In addition, Scales (1986) observes that people 

are not always ‘rational’ and that the law will not treat people fairly if it relies on the 

assumption that their decision-making is always dispassionate. Indeed, Smart (1989) 

has applied this argument to rape trials, asserting that a focus on binaries such as 

‘rational/emotional’ undermines the complexity of sexual violence contexts.  

 

Nicolson (2013) claims that this assumption of ‘rationality’ and ‘neutrality’ occurs 

because the Rationalist Tradition is one of the most dominant influences on the legal 

system and legal education. This Tradition is reflected in the work of Twining (2006) 

and centres on the idea that justice is achieved when an objective truth is established 

using reason-based induction. In addition, it encourages belief in ‘practical 

rationality’, which assumes that behaviour and attitudes are rooted in dispassionate, 

logical thought-processes (Nicolson, 2013). This can be problematic, however, as 

Nicolson (2013) eloquently observes: 

 

“The designations ‘reason’ and ‘rationality’ are often politically loaded, 
connoting more than simply behaviour which is controlled by the intellect 
or more specifically by logic, but a value judgement as to the behaviour’s 
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soundness... It has been commonly assumed in Western society that 
women, black people and the lower classes are ruled less by logic and the 
mind, than by emotion and the heart.” (Nicolson, 2013:12) 

 

This means that the experiences of marginalised groups can be wrongly dismissed as 

‘irrational’. Furthermore, a growing body of literature now highlights the limitations 

on rational decision-making, firstly with the concept of ‘bounded rationality’59 and 

then with the ‘law-and-behavioural-sciences’ movement (Kaufman, 1999). This latter 

movement arose from dissatisfaction with how legal scholarship assumes that 

behaviour is always goal-oriented and centred on reason (Kaufman, 1999; Korobkin 

and Ulen, 2000; Nicolson, 2013). In contrast, ‘law-and-behavioural-sciences’ 

scholarship asserts that behaviour cannot be separated from context (Korobkin and 

Ulen, 2000) and will often be determined by emotions60 (Kaufman, 1999). By failing 

to acknowledge all of this, Barnett (1998) claims that the law, far from being neutral, 

actually reinforces societal inequalities. 

 

These critiques have led some to argue that the CJS should acknowledge and embrace 

its ability to be more contextual and co-operative (Kinports, 1991; Nicolson, 2000). 

For example, Nicolson (2000) highlights the importance of emotionally engaging with 

individual circumstances and acknowledging nuanced contexts rather than 

prioritising abstract, universal thinking. Having said this, Nicolson (2000) 

acknowledges the risk of increased reliance on stereotypes when making trials more 

contextual, and so feminist alternatives to the Rationalist Tradition need further 

development.  

 

2.2.1.1 ‘Neutral’ and ‘rational’ application of legal rules  

 

As already noted, there is also an embedded belief that justice automatically occurs 

when all legal rules are applied without bias (Burchard, 2009; Naffine, 1990; 

Nicolson, 2000; 2013). For example, Sward (1989) notes that procedural rules are 

“treated as a science- a methodology that, if done right, [will] enable a court to arrive 

at the right answer” (p.354). This is because legal rules are trusted to protect the 

 
59 ‘Bounded Rationality’ is the idea that behaviour is purposeful, but sometimes fails to be fully rational 

because of limited intelligence or a lack of knowledge about all possible options (Kaufman, 1999). 
60 It is worth remembering that Kaufman (1999) distinguishes between actions based on emotions, which 

can be irrational, and the emotional process that influences actions, which is often rational. 
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dignity of those involved (see Blondel, 2008; Sward, 1989). Legal education therefore 

teaches lawyers and judges to perceive law as divorced from socio-political context 

(Naffine, 1990). This can mean that a ‘good’ lawyer is perceived as doing their job 

‘unaffected’ by personal beliefs, and cases are perceived as technical matters of law 

rather than social matters that influence, and are influenced by, societal structures 

(Naffine, 1990). Despite this assumption, many laws are set out in general terms and 

require interpretation through judicial decisions about how they should be applied 

(Coleman and Leiter, 2010). These decisions are called precedents, but significantly 

may not always be ‘rationally’ or ‘neutrally’ determined (Barnett, 1998; Naffine, 

1990). Burchard (2009) notes that this is exacerbated because precedents are often 

based on different crimes and people to the case in question, yet there is no 

recognition of these differences or their potential to disadvantage certain groups.  

 

The literature also highlights that laws do not appear to be neutrally applied because 

there is evidence of disparities among different courts and court regions. For 

example, Hucklesby (1997) found that three Welsh magistrates’ courts had different 

approaches to bail/remand decisions, with custody rates ranging from 9 to 25 

percent. It is argued that such disparities are caused by court cultures, which 

Hucklesby (1997) defines as “a set of informal norms which are mediated through the 

working relationships of the various participants” (p.130). These informal norms 

have also been found in studies by Church (1985), Dixon (1995), Johnson (2006), 

Lipetz (1980), McLaughlin and Muncie (1996), Mulcahy (1994), Rumgay (1995) and 

Ulmer and Johnson (2004).  

 

It is suggested that court cultures result from the shared need for efficiency (Dixon, 

1995). Lipetz (1980) argues that legal personnel are therefore quickly socialised into 

the informal rules of each new court they work in. Indeed, Rock (1993) observed that 

“there was a tight control over the kind of talk that was permitted” (p.40) in court and 

between legal professionals. This control is important because Hall (2009) found that 

“departing from established practices could result in a lawyer being ostracised by 

colleagues” (p.188). Since a person’s reputation affects how influential they are in 

court, Hucklesby (1997) notes that this negative labelling is serious. Having said this, 

Crow and Gertz (2008) recognise that court cultures occur within a complicated 

setting, and legal personnel are also influenced by wider societal values. This means 

that legal rules, formal training and informal cultures work alongside wider cultural 
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beliefs such as racial stereotypes (Crow and Gertz, 2008). It is therefore argued that 

legal rules are not always being neutrally applied. 

 

2.2.2 How different social groups are treated 

 

Despite lawyers’ assumption that legal rules are being neutrally applied, research 

suggests that different social groups have different experiences of the CJS. This is 

most commonly discussed in relation to ethnicity and gender, but also occurs because 

of characteristics such as sexuality, disability and social class. Although this body of 

literature is too rich to discuss comprehensively here, the rest of this section will 

outline the main issues considered in the research.  

 

2.2.2.1 How ethnicity affects experiences of criminal justice 

 

The CJS is frequently criticised as providing only ‘white man’s justice’ because the law 

is “structurally racist” (Hudson, 2006:32; see also Macpherson, 1999). In addition, 

evidence suggests that criminal justice professionals continue to perceive black and 

ethnic minority (BME) groups with suspicion due to negative racial stereotypes 

(Mason et al, 2010; Parmar, 2011). A commonly researched outworking of this racism 

is that BME groups are over-represented in police stop-and-search figures, as well as 

in arrest and prison population statistics (Bowling and Phillips, 2012). Although 

Waddington, Stenson and Don (2004) argue that police stop-and-search statistics are 

not problematic because of individual racism, they acknowledge that institutional 

racism plays a part because stop-and-search procedures are disproportionately likely 

to target young BME men. In fact, Bowling and Phillips (2012) note that black people 

are, per capita, seven times more likely to be stopped and searched than white 

people; while Asian people are twice as likely (see also Parmar, 2011).  

 

There is also evidence that ethnicity affects defendants’ experiences in court. For 

example, Thomas (2010) found that BME defendants are 3.5 times more likely to 

plead not guilty and face trial than their white counterparts61. In addition, ethnic 

minorities are overly represented in prison populations, with the Equality and 

Human Rights Commission, EHRC, (2010) finding that one in four inmates came from 

 
61 In the event of conviction, this means that sentences are likely to be more severe because they will not 

have received sentencing reductions in exchange for a guilty plea. 
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an ethnic minority background (see also Bowling and Phillips, 2012). Sommers’ 

(2010) meta-analysis of American research on ethnicity and juries also shows racism 

in trials; with most studies suggesting that ethnic minority defendants are more likely 

to be convicted62. Having said this, Thomas (2010) argues that English and Welsh jury 

conviction rates show fewer disparities; with white or Asian defendants being 

convicted 63 percent of the time compared to black defendants 67 percent of the 

time. In addition, when all-white mock juries tried a case with defendants of varying 

ethnicities, Thomas (2010) found that they did not discriminate against those from 

minority backgrounds. This may support the EHRC’s (2010) claim that although there 

is ongoing discrimination, the CJS is becoming more tolerant of BME defendants.  

 

Victim/survivors’ experiences are also likely to be affected by ethnicity, since the 

EHRC (2010) notes that racism in the CJS has created a distrust of criminal justice 

institutions among BME communities. Additionally, BME rape victim/survivors 

experience higher rates of attrition and so have the least access to justice (Lovett et al, 

2007). This is especially true since black victim/survivors are the least likely to 

report, with 37 percent choosing not to go to the police in 2000/02, and they have the 

lowest chance of conviction when they do engage with the CJS (Munro and Kelly, 

2009). This is most obvious when comparing convictions in rape cases involving 

black victim/survivors with those involving white victim/survivors, where the 

conviction rates were 2.4 percent and 7.6 percent respectively in 2000/02 (Munro 

and Kelly, 2009). Similarly, new immigrants or asylum seekers are at high risk of 

experiencing sexual violence and yet are very unlikely to report or use support 

services (EHRC, 2010). In addition, confusion about their legal status significantly 

limits the extent to which victim/survivors seeking asylum are able to access justice 

(Mason et al, 2010).  

 

Although it is important to recognise heterogeneity in groups such as ‘white’, ‘Asian’ 

or ‘black’, ethnicity does therefore appear to impact upon the experiences of the CJS. 

Attempts to tackle these effects have included initiatives to make legal professionals 

more representative of the general population. The Judicial Diversity Taskforce 

 
62 Although many findings are inconsistent and it is not enough to look at the ethnicity of defendants or 

jurors alone, since other factors such as the type of crime and evidence also matter (Sommers, 2010). 
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(2012) acknowledges that only 1.7 percent of circuit judges were BME in 201163, 

despite the general population being 11 percent BME and the eligible selection pool 

being 4 percent. In addition, only 5 percent of QCs64 were BME in 2011, and although 

around 10 percent of all practicing barristers were BME, this includes those 

practicing civil law, where more female and BME barristers appear to work (Judicial 

Diversity Taskforce, 2012). Although these statistics highlight the under-

representation of BME groups among legal professionals, they show an increase in 

diversity compared to the same data from 200265. It is argued that this improvement 

is down to the commitments made by the Law Society, Bar Council and Judicial 

Appointments Commission; all of which have developed bursaries and outreach into 

under-represented groups, as well as attempting to make the selection processes less 

intimidating for minority applicants (Judicial Diversity Taskforce, 2012).  

 

2.2.2.2 How gender affects experiences of criminal justice 

 

Hudson (2006), Mackinnon (2007) and Yancy Martin (2005) argue that women are 

also disadvantaged within the CJS because laws are rooted in dominant male values. 

This is not only because the CJS reflects hegemonic masculinity; but, Collier (1998) 

observes, because law also actively produces gender by dichotomising masculinity 

and femininity despite evidence that this distinction is problematic. Nevertheless, 

attempts to make law more gender ‘neutral’ have been criticised as simply 

highlighting gender stereotypes and only recognising women in the ways that they 

are similar to men (Hudson, 2006). When discussing gender and the law, though, 

Naffine (1990) argues that it is not as simple as saying the CJS is sexist, because it is 

multiplicitous and inconsistent. This means that the CJS can have a central role in 

positive gender equality reform while simultaneously reinforcing the existing social 

order because of its assumptions about women and their contexts (Naffine, 1990; 

Olsen, 1983; Smart, 1982). Smart (1995) echoes this argument, highlighting the 

importance of looking at the diversity of ‘women’s experiences’. Research must 

therefore be careful not to oversimplify the prejudices of the CJS; instead noting the 

 
63 In addition, only 4.5% high court judges and no appeal court judges were BME in 2011 (Judicial Diversity 

Taskforce, 2012). 
64 QC means Queen’s Counsel and is an honour conferred on a few elite barristers each year.  
65 For example in 2002, there were no high court or appeal court BME judges and only 0.7% circuit judges 

were BME (Judicial Diversity Taskforce, 2012).  



47 | P a g e  
 

importance of intersectionality and that the law does not respond uniformly to any 

one social group (Naffine, 1990; Smart, 1995). 

 

Even heeding this caution, research shows that there are gender inequalities in how 

the CJS treats female defendants and victim/survivors. For example, Corston (2007) 

argues that prison is a disproportionately harsh experience for women because they 

were designed for male offenders. In addition, Hudson (2002) found that sentencing 

reforms have disproportionately increased women’s rate of incarceration because 

they penalise the way that women are less likely to comply with out-of-court 

orders66. There are attempts to improve gender equality in the CJS (EHRC, 2010), for 

example Corston (2007) recognises that prison suicide rates have fallen and health 

services have been enhanced. Despite these improvements, the HM Prison Inspector, 

Nick Hardwick, argues that women’s prisons remain problematic and ill-equipped to 

deal with the mental health issues they so often see (Hardwick, 2012). 

 

In relation to the experiences of victim/survivors, women are disproportionately at 

risk of sexual violence and domestic abuse67 (EHRC, 2010; Munro and Kelly, 2009). 

Research also suggests that female victim/survivors of abuse are subjected to 

extensive stereotypes about ‘appropriate’ behaviour (Temkin and Krahé, 2008; see 

Chapter One). Having said this, Rumney (2008) found that although courtroom talk 

does involve gendered ideas about appropriate behaviour, barristers criticised the 

behaviour and character of male victim/survivors too. Gender inequality therefore 

appears to impact on experiences of trial, but cannot be the sole explanation for the 

poor treatment of victim/survivors of rape and sexual assault.  

 

As with ethnicity, there have been criticisms about the under representation of 

women among legal professionals. For example, only 9.3 percent of circuit judges 

were women in 2002, despite women making up 51 percent of the general population 

(Judicial Diversity Taskforce, 2012). Indeed, only 5.9 percent of High Court and Court 

of Appeal judges were women in 2002 (Judicial Diversity Taskforce, 2012). The 

ongoing attempts to tackle this under representation are thought to be working, 

however; and the percentage of female circuit judges had risen to 16 percent in 2011 

 
66 For example attending meetings can be hard for some women because of the increased likelihood that 

childcare or abusive relationships will affect their ability to travel to the appointment (Hudson, 2002). 
67 Although men are more likely to be victimised in general. 
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(Judicial Diversity Taskforce, 2012). In addition, while only 12 percent of QCs are 

female, 35 percent of all practising barristers are now women68 (Judicial Diversity 

Taskforce, 2012). Although further improvements are needed, it is positive that Crime 

and Courts Act 2013 will allow High Court judges to work flexible hours to try and 

retain female judges who have childcare considerations. In addition, the Act will 

apply a ‘tipping point’ for judicial appointments below the High Court level so that if 

two candidates are equally qualified, then the candidate from an under-represented 

social group will be appointed (Crime and Courts Act 2013). 
 

2.2.2.3 How sexuality, disability and social class affect experiences of criminal justice 

 

Although the literature has focused on the effects of ethnicity and gender, a smaller 

body of research highlights how other socially excluded groups are treated 

differentially by the CJS. These ‘outsider’ groups, such as non-heterosexual people, 

disabled people and the working class, are vulnerable to discrimination within the CJS 

and have become suspicious of engaging with the legal system (Mason et al, 2010). 

For example, the EHRC (2010) found that people who are lesbian, gay or bisexual 

(LGB) experience higher than average levels of abuse, yet are less likely to report to 

the police because of fear they will be harassed or not taken seriously.  

 

The same is true of people with disabilities, with the EHRC (2010) finding that they 

are likely to perceive the CJS as unfair or unable to meet their needs. There is also 

notable discrimination within trials, for example rape cases, against victim/survivors 

with mental health problems (Ellison, 2009). Ellison (2009) argues that this is 

because people requiring psychiatric treatments are assumed to make more false 

allegations, despite there being no evidence to support this claim. In addition, Ellison 

(2009) notes that there are no systematic rules about when psychiatric evidence is 

relevant and therefore admissible at trial; so individual judges must make decisions 

about whether such evidence should be included, despite being likely to hold 

entrenched stereotypes about disability. Things may be improving, however; as 

McLeod et al (2010) note that good policy reform and increasingly better practice by 

legal personnel has led to more sensitive treatment. For example, the Youth Justice 

and Criminal Evidence Act 1999 introduced intermediaries to aid witnesses with 

learning difficulties in giving evidence. In addition, McLeod et al (2010) found that 

 
68 Although, as with BME barristers, this includes civil law which has a higher proportion of female lawyers. 
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when judges were told about a person’s difficulties, many adapted their style of 

communication accordingly. Having said this, Bull (2010) argues that some court 

personnel remain unaware of how to communicate effectively with witnesses with 

learning difficulties, and there is evidence that some vulnerable victim/survivors are 

not offered an intermediary (McLeod et al, 2010). 

 

Finally, research suggests that the people from different social classes can have 

markedly different experiences of the criminal justice system (EHRC, 2010). 

Mackinnon (2007) notes that the law and legal rules are rooted in middle class 

values, meaning that a person’s social class is likely to influence how they are treated 

and perceived by the CJS. This may be because legal professionals are 

overwhelmingly from the educational and social elite69 (Judicial Diversity Taskforce, 

2012; McLaughlin and Muncie, 1996). In addition, Phipps (2009) highlights the role of 

working class stereotypes; for example, juries often consider middle class notions of 

respectability when determining victim/survivor credibility (see also Stevenson, 

2000). Phipps (2009) argues, therefore, that working class men are perceived as 

being more likely to commit rape and working class women are perceived as being 

partly culpable for sexual victimisation because of reduced ‘chastity’ and ‘femininity’.  

 

2.3 Adversarial Principles Informing Notions of Justice in English Courts 

 

Alongside court cultures and the Rationalist Tradition, legal professionals share 

beliefs about how justice should work in an adversarial system (see Church, 1985). 

This is because English and Welsh courts have long been centred on adversarial 

principles and contrasted with the inquisitorial principles dominant in Continental 

Europe (Hodgson, 2010). Despite this, the exact nature of ‘adversaralism’ is contested 

and a CJS is not simply ‘adversarial’ or ‘inquisitorial’; so this section will begin by 

asking whether such terms are still useful. The rest of the section will then outline key 

characteristics identified as central to adversarial justice, using inquisitorial 

approaches as a counterpoint to the English CJS. 

 

 

 

 
69 For example, 35 percent of pupil barristers came from Oxbridge in 2011, with a further 28 percent 

coming from Russell Group universities (Judicial Diversity Taskforce, 2012). 
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2.3.1 Are ‘adversarialism’ and ‘inquisitorialism’ helpful terms? 

 

When discussing adversarialism in the UK, many commentators warn that CJSs 

feature elements traditionally linked to both adversarial and inquisitorial justice 

(Field, 2009; Hodson, 2008; Jackson, 2002; McEwan, 1998; Raitt, 2010; Summers, 

2007). For example, trial by jury is often perceived as central to adversarialism and 

yet the vast majority of English trials occur in a Magistrates’ Court without a jury 

(Jackson, 2002). Similarly, while Scotland has an adversarial CJS, its approach to 

youth justice is more reminiscent of inquisitorialism; with the Children’s Reporter 

Scheme using a private, informal tribunal attended by three lay panel members and 

experts in various related fields (McVie, 2011). In addition, academics have been 

increasingly criticised for ignoring the differences between adversarial CJSs and 

focusing on the differences between adversarial and inquisitorial traditions instead 

(Field, 2009; Hodgson, 2008; Jackson, 2002; Jӧrg, Field and Brants, 1995). In fact, Jӧrg 

et al (1995) note that adversarial and inquisitorial CJSs are similar because they both 

seek to punish the guilty and protect the innocent. Summers (2007) also highlights 

similarities in the basic structure of adversarial and inquisitorial courts, noting that 

they both feature an ‘accusatorial trinity’ of defence, prosecution and neutral judge70.  

 

There is also debate about whether or not the two traditions are converging; and if 

they are, whether they will ever merge completely (Jӧrg et al, 1995; Raitt, 2010). Jӧrg 

et al (1995) argues that such convergence may be occurring because Governments 

increasingly import successful policies from other countries. Hodgson (2008) refutes 

this, however, arguing instead that adversarial and inquisitorial systems are moving 

in the same direction but maintaining some fundamental differences. In addition, 

Hodgson (2010) argues that many changes perceived as adopting inquisitorial 

principles are actually about ideas of crime control, managerialism or efficiency71. 

Despite there being legitimate concerns about how adversarialism and 

inquisitorialism are used, then, Hodgson (2010) argues that the adversarial label is 

still useful for understanding the foundations of our CJS. Similarly, Field (2009) 

argues that it can be used as a framework with which to explore a country’s general 

approach to criminal justice. 

 
70 Although Field (2009) highlights how different these roles are in adversarial and inquisitorial systems. 
71 For example, allowing ‘adverse inferences’ if defendants do not have an apparent reason for failing to 

give evidence are arguably more influenced by crime control than inquisitorialism (Hodgson, 2010). 
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2.3.2 Commonly identified adversarial principles 

 

Despite the debates outlined above, Rock (1993) and Sward (1989) argue that 

adversarial principles are deeply entrenched in how the CJS and legal professionals 

interpret justice. Traditionally, adversarial trials are seen as a fight between two 

‘equal’ parties, with a lay jury deciding which version of events they believe and a 

‘neutral’ judge ensuring that everything is done fairly (Jӧrg et al, 1995). Davies et al 

(2009) therefore note that an adversarial trial is not meant to “establish whether the 

accused is innocent of the offence he or she has been charged with, but whether the 

evidence is sufficient, beyond reasonable doubt, to establish guilt” (p.13). This means 

that the focus is on winning rather than establishing what happened, and an acquittal 

does not necessarily mean that the jury believe the defendant to be innocent (Davies 

et al, 2009). It is worth outlining some other elements of trial that have been 

identified as adversarial, because of likely impact they have on court practices. This 

subsection will therefore introduce the notions of orality and cross-examination, 

competition, and safeguards to ‘ensure’ fairness. 

 

2.3.2.1 Orality and cross-examination 

 

One of the most commonly identified principles in adversarial trials is the assumption 

that each party should confront the opposition witnesses (Burton et al, 2007). The 

literature has criticised the way that such confrontation, called cross-examination, is 

revered as the best way of establishing truth (Burton et al, 2007; Ellison, 2001; Raitt, 

2010). This is because, Burton et al (2007) and Ellison (2000) argue, the adversarial 

focus on winning means that cross-examination techniques can become overly 

manipulative and questioning can focus on undermining witness credibility. For 

example, Taslitz (1999) notes that barristers use cross-examination to cast doubt on 

a witness’ evidence even when they believe it to be truthful. It also leads to 

problematic questioning such as that described in Chapter One.  

 

By contrast, inquisitorial systems tend to have trials that focus on truth-finding rather 

than winning72 (Jӧrg et al, 1995) and some researchers argue that this holds several 

 
72 Although I recognise that adversarial principles assume a focus on winning leads to truth-finding. 
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advantages for victim/survivors (Doak, 2008; Ellison, 2001). This is mostly due to the 

lack of cross-examination and the fact that most witnesses give evidence using 

written statements rather than live, oral testimony (Doak, 2008; Ellison, 2001). 

Where supplementary questions are needed, Ellison (2001) notes that these usually 

occur at a private, and relatively informal, pre-trial hearing. In addition, while defence 

barristers can request that victim/survivors attend trial, this is usually dismissed 

(Ellison, 2001) and most courts seem ready to intervene to protect witnesses where 

necessary (Brienen and Hoegen, 2000).  

 

Despite these advantages, there is evidence that inquisitorial systems are not always 

beneficial for victim/survivors (Ellison, 2001). For example, while victim/survivors 

are unlikely to attend trial, they are sometimes questioned several times pre-trial 

(Sanders and Jones, 2007). In addition, Doak (2008) observes that “protective 

measures in inquisitorial countries are significantly less developed than in England 

and Wales” (p.283), so legal professionals can undermine the theoretical advantages 

of inquisitorialism by acting inappropriately. This can be seen in the irrelevant or 

stereotypical questions asked by some Dutch defence barristers, as well as the 

examining magistrates’ failure to intervene (Doak, 2008; Ellison, 2001). It is also 

important to remember that inquisitorialism cannot simply be imported because 

each country has a unique context of laws, traditions and concepts of justice (Ellison, 

2001; Taslitz, 1999). 

 

Adversarial trials tend to prioritise live oral evidence, making the inquisitorial 

approach to witness testimony difficult to ‘import’ (Burton et al, 2007; Ellison, 2000; 

Raitt, 2010; Rock, 1993; Sanders and Jones, 2007). This focus on orality means that 

evidence is considered best delivered live at court so that juries can evaluate a 

witness’s credibility using their demeanour (Burton et al, 2007). It is therefore 

argued that trials are like a performance, even though demeanour is widely 

recognised as being an unreliable indicator of truthfulness (Burton et al, 2007; Rock, 

1993; Sanders and Jones, 2007). The adversarial principle of orality also focuses on 

protecting witness evidence from contamination, or ‘coaching’, in a way that is absent 

where written evidence is used (Ellison, 2000; Sanders and Jones, 2007). Research 

suggests that this means victim/survivors are often isolated from legal professionals 

in a way that is not present amongst more inquisitorial settings (Ellison, 2001; 

Sanders and Jones, 2007). While inquisitorial approaches to questioning appear to 
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benefit vulnerable witnesses, albeit within limits, the adversarial reliance on orality 

and cross-examination therefore appear to prevent these benefits from being 

introduced to English courts. 

 

2.3.2.2 Competition 

 

The second commonly discussed feature of adversarialism is that trials are 

“essentially combative and competitive” (Ellison, 2000:45; see also Rock, 1993). It is 

argued that this is because competition between two equal and highly motivated 

parties is perceived as the best way to uncover ‘truth’ (Blondel, 2008; Hodgson, 2008; 

2010; Jӧrg et al, 1995; Rock, 1993; Solley, 2002; Sward, 1989; Taslitz, 1999). For 

example, Sward (1989) notes that if each party is highly motivated to gather evidence 

that supports their case and challenges the opposite party, legal professionals assume 

that all relevant considerations will be aired. Trials are often therefore referenced in 

terms of battles or sporting language (Ellison, 2000; Rock, 1993; Taslitz, 1999); for 

example Wellman (1997) described barristers as ‘warriors’ who must ‘break’ and 

‘butcher’ the witness73. 

 

Taslitz (1999) calls this use of competition and war-like language ‘macho 

adversarialism’ because, as Strier (1996) observes, these are interpreted as male 

ways of resolving disputes. In addition, Collier (1998) notes that stereotypically male 

attributes, such as aggressiveness or ambition, are often rewarded with career 

progression in the legal sector. To succeed in their career, Taslitz (1999) argues that 

barristers must therefore adhere to beliefs such as “winning is all, and devotion to the 

client is alone what matters” (p.103). Such beliefs are arguably reinforced by the Code 

of Conduct for barristers, which emphasises the need to do whatever is legally 

possible in order win (Bar Council, 2004; see also Section 2.3.2.3).  

 

Significantly, though, there have been questions about how equal the parties in 

adversarial trials actually are. Taslitz (1999), for example, notes that one party often 

has more time, resources, or skill than the other side. Similarly, the assumption of 

equality ignores the different roles held by each barrister: the prosecution is called to 

 
73 While Wellman’s (1997) manual is now 15 years old, barristers in their mid-thirties would have been 

educated using these principles and more recent manuals retain a sense of manipulating evidence 
(see, for example, Bergman and Berman-Barrett, 2008). 
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consider public interest and present evidence fairly, whereas the defence should 

simply prioritise the defendant’s interests (Davies et al, 2009; see also Solley, 2002). 

In addition, Rock (1993) observes that prosecution barristers must prove the case 

beyond reasonable doubt, while the defence simply needs to create this doubt. 

Finally, some have argued that even if parties are equal, they are too motivated to win 

and so distort evidence and mask ‘truth’ in the ways already discussed in Chapter One 

(Jӧrg et al, 1995; Rock, 1993; Sward, 1989). The adversarial principle of competition 

may therefore be based on a false sense of equality and contribute to the 

manipulation of evidence rather than ‘truth’-finding.  

 

In contrast to adversarial courts, the literature argues that CJSs based on 

inquisitorialism tend to have trials that primarily aim to establish what happened 

(Doak, 2008; Sanders and Jones, 2007). This is perceived as being best achieved using 

collaborative investigations run by the State, but with defence parties advising on 

evidence-gathering (Ellison, 2001; Hodgson, 2008; Jӧrg et al, 1995; Sward, 1989). 

Inquisitorial trials are therefore commonly seen as official inquiries rather than a 

battle between opposing sides, with the search for truth coming from faith in legal 

personnel rather than pressure from each party (Doak, 2008; Ellison, 2001; Hodgson, 

2008). It has therefore been argued that inquisitorial justice involves less 

manipulation than adversarial approaches; however Jӧrg et al (1995) refute this, 

saying that it wrongly assumes the State is not motivated to manipulate evidence. 

 

2.3.2.3 Safeguards to ‘ensure’ fairness 

 

The literature also highlights safeguards in adversarial trials that are assumed to 

prevent the competition and focus on winning from resulting in improper tactics. This 

protection mainly relies on judges and their common law duty to prevent improper 

questions and tactics (Burton, Evans and Sanders, 2006; Ellison, 2000). For example, 

Smith (2009) found that legal professionals viewed it as a judge’s, rather than 

barristers’, role to challenge inappropriate questions and so felt justified in using 

aggressive tactics as long as there was no judicial intervention. This may be 

problematic, however, because research suggests that adversarial trials prioritise 

judicial passivity and judges do not always step in when barristers act improperly 

(Ellison, 2000; 2001; Lees, 2002; Smith, 2010; Smith and Skinner, 2012; Raitt, 2010). 

Ellison (2001) suggests that this may be because judges do not want to interfere in 
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case the questions are part of the defendant’s instructions to their barrister. In 

addition, Burton et al (2006) note that judges sometimes believe rape myths and are 

part of a cooperative court culture, which can distort their views about what 

constitutes inappropriate questioning. This is arguably because most judges start out 

as barristers and so are likely to sympathise with their tactics (Ellison, 2001). Davies 

et al (2009) also note that judicial passivity might be caused by adversarial courts 

perceiving the neutrality and independence required of a judge as being synonymous 

with unwillingness to intervene. Excessive judicial intervention has therefore been 

grounds for successful appeals in the past, making judges wary of being perceived as 

partisan (Burton et al, 2007; Davies et al, 2009; Ellison, 2000; 2001; Rock, 1993).  

 

In contrast, inquisitorial justice tends to give judges an active role because they are 

involved in the investigation, evidence evaluation, and case outcome decisions 

(Ellison, 2001; Hodgson, 2008; Sanders and Jones, 2007; Sward, 1989). Although this 

active role is perceived as acceptable because of judicial neutrality, proponents of 

adversarial justice argue that such engagement prevents case outcomes from being 

truly objective, because they might be decided before all evidence is gathered 

(Sanders and Jones, 2007; Sward, 1989). In response to these criticisms, though, 

proponents of inquisitorial justice claim that neutrality is guaranteed to the same 

degree as in adversarial systems because judges have no personal interest in case 

outcomes (Sward, 1989). In addition, it is argued that inquisitorial systems have 

checks to ensure neutrality. For example, courts must explain the reasoning behind 

each decision in writing (Ellison, 2001) and most systems have at least one review 

per case to check the original decision was justified (Jӧrg et al, 1995; Sward, 1989). It 

is therefore arguable that judges do not have to be passive in order to remain 

‘neutral’; and Achieving Best Evidence asserted that upholding the judicial 

responsibility to protect witnesses does not mean judges assume the defendant is 

guilty (CPS, 2007). In addition, the Criminal Justice Act 2003 requires that defence 

barristers justify the introduction of evidence about the victim/survivor’s ‘bad’ 

reputation and so provides a legal framework with which judges can legitimise their 

intervention (McEwan, 2005). This is important because Rock (1993) notes that 

although judges preside over trials; they do not have absolute power, cannot sack 

barristers and should not be directly involved with witnesses (see also Solley, 2002). 
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In relation to barristers’ behaviour, the General Bar Council of England and Wales 

Code of Conduct (Bar Council, 2004) outlines how barristers are expected to act. The 

Code highlights the importance of protecting vulnerable witnesses and not knowingly 

misleading the jury (Davies et al, 2009; Solley, 2002). Research suggests, however, 

that these obligations are often neutralised by the code’s demand for barristers to 

‘promote and protect fearlessly by all proper and lawful means, his lay client’s best 

interests’ (Burton et al, 2007; Ellison, 2000; Sanders and Jones, 2007). In practice, 

then, Lees (2002) has argued that defence barristers often act in ways which would 

breach the Code of Conduct, but this was not addressed by judges or prosecution 

barristers.  

 

The Prosecutors’ Pledge (CPS, 2005) provides another form of ethical guidance, 

promising victim/survivors that the prosecution will prevent any irrelevant attacks 

on their person. Stern (2010), however, has noted that there are often discrepancies 

between victim/survivor expectations of the prosecution and the prosecution’s true 

role; suggesting that their definitions of ‘irrelevant attack’ will also be divergent. 

Nicolson (2006) argues that the limitations of codes of conduct may occur because 

there are always loopholes, and colleagues are unlikely to act as whistle-blowers if a 

code is breached. Instead, he claims that it is important to develop a moral character 

among the legal profession, with each barrister perceiving ethical reasoning as a 

central part of their role rather than simply as a means to justify their tactics 

(Nicolson, 2006).  

 

2.4 How Human Rights Can Influence Trial Practices 

 

Finally, concepts of justice and trial processes are influenced by human rights. This is 

because defendants’ rights are cemented in the European Convention of Human 

Rights (ECHR) and incorporated into UK law by the Human Rights Act 1998 (Bentley 

and Thomas, 2009; Gibson, Cavadino and Faulkner, 2002). This section will introduce 

some of the key features of Article Six (the right to fair trial) before asking whether 

human rights have anything to say about how victim/survivors are treated. 
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2.4.1 The right to fair trial 

 

Article Six of the ECHR sets out the minimum rights that defendants must be given in 

order to assure members of the public that they will not be punished for a crime they 

did not commit (Bentley and Thomas, 2009; Davies et al, 2009; Gibson et al, 2002). In 

doing so, Article Six has a huge influence on trial processes; for example it determines 

what evidence is admissible (Powles, 2009), ensures that defendants have access to 

independent legal representation74 (Davies et al, 2009), and demands advance notice 

of the prosecution case (Bentley and Thomas, 2009). In addition, Article Six cements 

the presumption of innocence, meaning that defendants must be considered innocent 

until proven guilty (Bentley and Thomas, 2009; Otton, 2002).  

 

This requires that the burden of proof is on the prosecution, meaning that defendants 

do not need to provide a defence for themselves (Bentley and Thomas, 2009; Bogan, 

2009; Davies et al, 2009; Gibson et al, 2002; Otton, 2002). The evidential 

presumptions introduced by the Sexual Offences Act 2003 may therefore contradict 

defendants’ rights by requiring evidence of their innocence in certain circumstances 

(see Chapter One). Bogan (2009) notes, however, that European Court of Human 

Rights (ECtHR) rulings suggest that fair trial is upheld as long as defendants get a 

chance to refute the evidential presumptions and are aware that they can appeal if 

needed.  

 

The presumption of innocence also requires that evidence of the defendant’s guilt is 

very strong (Bentley and Thomas, 2009). This is called a standard of proof, which is 

set at ‘beyond reasonable doubt’ (BRD) for criminal trials (Gibson et al, 2002; Ho, 

2009; Kagehiro, 1990). Although Hamer (2010) and Kagehiro (1990) note that 

absolute certainty of guilt is impossible, BRD is designed to protect against the 

wrongful imprisonment of innocent defendants and so requires jurors be ‘sure’ 

before convicting. The exact meaning of ‘sure’ or ‘reasonable doubt’ is still hotly 

debated, however, and evidence suggests that many juries and legal professionals do 

not understand what BRD means in practice (Ellison and Munro, 2010; Kagehiro, 

1990; Loewy, 2010; Wright and Hall, 2007). For example, Boyle (2009) found that 

jurors assume doubts based on stereotypes or rape myths should be considered, 

 
74 To ensure that all defendants will have representation, barristers cannot turn away an offer of work as 

long as they are available and have been offered adequate recompense (Davies et al, 2009).  
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however these doubts are not reasonable or based on evidence. In addition, research 

suggests that jurors interpret BRD as requiring absolute certainty (Ellison and Munro, 

2010; Montgomery, 1998); and Zander (2000) found that many legal professionals 

share the same misunderstanding. Conversely, some juries perceive BRD to mean 

being around 75 to 80 percent certain (Lando, 2009).  

 

This uncertainty has led some judges to try and explain reasonable doubt to the jury, 

however they often use complicated terminology and actually reduce clarity (Wright 

and Hall, 2007). These explanations have therefore been criticised and become the 

basis of successful appeals, however Horowitz (1997) argues that it is better for 

legally trained judges to define BRD than to leave untrained jurors to decide alone. 

Wright and Hall (2007) researched the effects of defining BRD and found that if a 

judge suggested it meant being able to think of another logical explanation, then 

juries focused on these alternatives and were more likely to acquit. At the same time, 

they found that defining BRD seemed to lower the perceived evidential threshold and 

so increased convictions (Wright and Hall, 2007). The way in which BRD is defined 

can therefore increase or decrease conviction rates, making it important to carefully 

consider (Wright and Hall, 2007; see also Kagehiro, 1990; Loewy, 2010 for more on 

how BRD should be explained). 

 

Clarifying BRD for the jury means determining what it should actually mean. When 

determining this optimum interpretation of BRD, it is important to remember that 

there are significant consequences for a convicted defendant and that the public 

needs to trust they will not be wrongly imprisoned at any moment (Loewy, 2010). For 

this reason, many jurors think that “the instruction to be sure of guilt translates into a 

requirement for 100 percent certainty” (Ellison and Munro, 2010:95). In addition, 

Weinstein and Dewsbury (2006) and Tillers and Gottfried (2006) argue that juries 

should be told to be at least 95 percent sure of guilt in order to convict. Lando (2009) 

went one step further and determined what level of certainty best reflected the 

public’s views on the relative costs of a wrongful acquittal compared to a wrongful 

conviction. In doing this, Lando (2009) found that the public perceived the optimum 

standard of proof as being 80 to 90 percent in order to balance the risk of wrongly 
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imprisoning innocent defendants and acquitting guilty ones75. Whatever the optimum 

standard, though, it has a significant impact on trials and must be carefully defined to 

the jury in order to prevent miscarriages of justice. 

 

2.4.2 Do human rights affect how victim/survivors should be treated at trial? 

 

When discussing the right to fair trial, it is important to note the ECHR categorises 

rights as either ‘absolute’, ‘qualified’ or ‘limited’ (Gibson et al, 2002). This means that 

although some rights, for example restrictions on torture, cannot be compromised 

under any circumstances; others, like the right to fair trial, are ‘qualified’ rights and 

should be compromised where significant harm to others is likely (Gibson et al, 

2002). Powles (2009) therefore argues “convention law recognises that the rights of 

the defendant may sometimes be circumscribed by the need to respect the rights of 

victims and witnesses” (p.328). This is because the right to fair trial does not 

automatically allow a ‘no holds barred’ approach to victim/survivor treatment (Doak, 

2008; Londono, 2007; Raitt, 2010). For example, the defendant’s right to represent 

themselves has been banned in sexual violence cases under English and Welsh law; 

with the ECtHR ruling that this does not contravene fair trial (Gerry, 2009; Londono, 

2007).  

 

While victim/survivors do not have a specific set of human rights, then, they are 

recognised as deserving certain considerations. For example the UN General 

Assembly (1985) set out a declaration on the recommended rights for 

victim/survivors, in which it asserted that victim/survivors should have access to 

justice, be respected and receive compassionate treatment. This, it was argued, 

involves keeping victim/survivors informed, helping them understand their role, 

providing them with ‘proper assistance’, protecting their privacy wherever possible 

and preventing intimidation or fear of intimidation (UN General Assembly, 1985). In 

addition, paragraph six of the Declaration recommends that CJSs consider the 

victim/survivor’s opinions and anxieties wherever their interests are affected, 

although it says that this must not cause prejudice against the defendant. While the 

 
75 Lando (2009) also argues that, if adding an element of deterrence into the standard of proof, BRD could 

be optimum at around 75 percent certainty. This is more in line with the interpretation of ‘clear and 
convincing proof’ (a lower standard of proof used in some civil cases). 
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declaration was not part of law, Gerry (2009) observes that it is widely accepted and 

it still considered by the ECtHR when dealing with appeals. 

 

The European Union [EU]’s (2012) directive on victims, often called the ‘victims’ 

package’, has added to the expectation for victim/survivors to receive a minimum 

standard of rights and support within the criminal justice process. Amongst other 

rights, the EU (2012) has called for its 27 Member States to provide victim/survivors 

with information on support services and case updates, allow them to review the 

decision not to prosecute, and have a right to be heard through written statements. In 

addition, it set out the requirement to protect victim/survivors from secondary or 

repeat victimisation, and intimidation both within and without the CJS (EU, 2012). 

For example, victim/survivors are given the right to avoid contact with the offender 

and to be protected from invasion of their privacy, including that which occurs 

through “unnecessary questioning concerning the victim’s private life not related to 

the criminal offence” (EU, 2012: 72). These provisions could be a powerful tool for 

victim/survivors in England because the Government is required to comply. Having 

said this, the directive repeatedly highlights that the rights are only relevant where 

they can be enacted “without prejudice to the rights of the defence and in accordance 

with rules of judicial discretion” (EU, 2012: 70). In Chapter Six, I will argue that the 

right to fair trial is often prioritised over victim/survivors’ rights, and so this caveat 

might signal that the victims’ package will need a change in the interpretation of right 

to fair trial in order to be fully effective. 

 

Victim/survivors’ rights are also arguably enshrined in human rights because Articles 

Three and Eight of the ECHR acknowledge the need for protection against degrading 

treatment and respect of their privacy (Doak, 2008; Gerry, 2009; Londono, 2007; 

Raitt, 2010). Londono (2007) claims that this means governments must have effective 

laws and investigations, provisions for those at risk of harm, and protection from 

traumatic trial experiences. This latter obligation arguably means that giving 

evidence should not become so intimidating or intrusive as to breach Articles Three 

or Eight (Doak, 2008). The ECtHR has acknowledged that trials do sometimes breach 

these rights, though (Doak, 2008; Londono, 2007; Wolhuter, 2010); and Westmarland 

(2005) found that although rape victim/survivors were less likely to bring ‘breach of 

human rights’ cases than rape defendants, they were also much more likely to be 

successful when they did. In addition, HMCPSI (2013) recently acknowledged that the 
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CPS has infringed victim/survivors’ right to privacy by disclosing too many of their 

counselling and medical records to the defence. It therefore appears that there is a 

human rights basis to arguments that cross-examination should become less 

intrusive, intimidating and degrading for victim/survivors of crime (Doak, 2008; 

Raitt, 2010).  

 

There are some difficulties in creating and implementing victim/survivors’ rights, 

though. One of these difficulties is defining what is meant by ‘victim/survivor’; as it 

could mean all alleged victim/survivors, people who are known to be 

victim/survivors even if the offender is unknown, or just those whose offender has 

been convicted at court (Doak, 2008). Having said this, all citizens have human rights 

regardless of whether they are accused of a crime, or accuse someone else of one. The 

problem of defining ‘victim/survivor’ can therefore often be avoided by remembering 

that all witness treatment should comply with human rights.  

 

Another potential difficulty is that Westmarland (2005) found several barriers to 

bringing ‘breach of human rights’ cases. These cases are a good way of ensuring that 

victim/survivors’ rights are taken seriously, however Westmarland (2005) notes that 

the structure of the CJS makes it far easier for defendants to appeal their treatment 

than for victim/survivors. For example, only defendants can argue that a criminal 

trial was unfair; so in adversarial systems, where civil and criminal trials are more 

separate, this means that victim/survivors do not have the opportunity to argue 

against a potentially unfair trial (Westmarland, 2005). In addition, it is usually a 

person’s legal representative at trial who argues that a breach of rights has occurred 

(Westmarland, 2005). Since victim/survivors tend not to have legal representation, 

Westmarland (2005) argues they are less likely to be able to make an application or 

even to know about the possibility of doing so. Victim/survivors also arguably have 

less to gain from raising human rights cases: they can only get some compensation 

and recognition as opposed to the possibility of acquittal or retrial that awaits 

convicted defendants (Westmarland, 2005). Despite these barriers, though, 

Westmarland (2005) argues that human rights law remains a useful tool with which 

to improve trial experiences for rape victim/survivors. 

 

Other difficulties with implementing victim/survivors’ rights surround whether or 

not they impinge upon defendants’ rights (Londono, 2007). However Doak (2008) 
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argues that many victim/survivor and defendant rights are reconcilable, for example 

defendants should not be affected by a victim/survivor’s service rights to support at 

court, being kept informed, or having good witness facilities. It is therefore 

misleading to assume that victim/survivor and defendant rights are a zero sum game 

(Erez, 1999; Hall, 2009; Raitt, 2010; Sanders and Young, 2001). Having said this, 

Zappalà (2010) notes that victim/survivor participation in decision-making can be 

detrimental to defendants’ rights and so procedural rights may need to be limited. 

Others claim that although victim/survivor and defendant rights will sometimes 

conflict, this is nothing sinister and can easily be addressed by finding an appropriate 

balance (Doak, 2008; Gerry, 2009). They argue that this is possible because “a fair 

trial does not mean a trial which is free from all possible detriment or disadvantage to 

the accused” (Doak, 2008:247). While a defendant’s right to fair trial is essential, then, 

the ways in which this is provided can be compromised to prevent victim/survivors’ 

rights being ignored (Gerry, 2009; Londono, 2007).  

 

It could also be argued that since victim/survivors’ rights are rooted in Articles Three 

and Eight, which are considered ‘non-negotiable’, they should be prioritised 

(Londono, 2007). Doak (2008) recognises that defendants’ rights are important, 

however; and it seems that, fundamentally, “no one set of rights should prevail, and 

both sets of rights should be afforded equal respect” (p.247). He argues that 

competing rights should therefore be resolved based on a framework that considers 

both sets of rights, as well as the individual context and the international rights 

discourses being discussed at the time (Doak, 2008). This may seem vague, but would 

enable each country to make their own frameworks, allowing judges to make 

individual decisions based on each case (Doak, 2008). Such flexibility for each country 

links to another potential difficulty with using human rights’ frameworks to improve 

victim/survivor treatment, though. A recent newspaper article, Travis (2013), 

highlights the Coalition Government’s current backlash against the ECHR because of 

the barriers it raised in deporting Abu Qatada, a Muslim cleric. This could mean that 

although the ECHR does appear to hold provisions for victim/survivors, they may not 

be relevant to English courts in the long-term because the Home Secretary, Theresa 

May, has threatened to break from the Convention (see Travis, 2013). It is therefore 

important to closely watch the debate about the relevance of the ECHR in England 

and Wales, and victim/survivor organisations will need to campaign for similar 

provisions in any replacement human rights law should the UK indeed break away. 
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2.4.2.1 Independent legal representation for victim/survivors 

 

If the ECHR is upheld by the Government, a civil liberties framework can be used to 

improve court responses to rape and sexual assault. Other human rights frameworks, 

like the UN General Assembly’s (1985) declarations on victim/survivor rights, can 

also be helpful. These declarations include that victim/survivors should receive 

‘proper assistance’, be treated respectfully and helped to understand CJS proceedings; 

all of which could be used to argue for independent legal representation (ILR) for 

victim/survivors76 (see also Murphy, 2001). ILR is already available in various forms 

across Europe and has been found to result in victim/survivors being more informed, 

more satisfied with the CJS, less intimidated by barristers, and better able to give 

good quality evidence (Dublin Rape Crisis Centre, 1998; see also Wolhuter, 2010).  

 

Raitt (2011) notes, however, that it is important not to assume that ILR will 

automatically protect victim/survivors’ rights because these lawyers might simply 

come from the same pool of barristers as those who currently fail to intervene. 

Having said this, German ILR often involves law professors or those specialising in 

working with victim/survivors, and Raitt (2011) is optimistic that victim/survivors’ 

lawyers could provide significant improvements in court responses to rape. As yet, 

though, it is unclear what role victim/survivors’ lawyers should have at trial. For 

example, Taslitz (1999) and Kirchengast (2010) note their potential as additional 

safeguards during manipulative questioning, but Wilson (2005) argues for a more 

comprehensive role that involves advocacy and representation throughout the whole 

legal process.  

 

Raitt (2010) therefore calls for an examination of the various roles of ILR in different 

countries, since England and Wales are the only states among the fifteen original 

members of the EU not to provide sexual violence victim/survivors with some form of 

legal representation. For example, Irish victim/survivors’ lawyers ensure that rules, 

such as those restricting sexual history evidence, are properly adhered to (Kelly and 

Lovett, 2009; Payne, 2009b). French victim/survivors’ lawyers, meanwhile, are able 

to call witnesses on behalf of the victim/survivor and address the court about 

 
76 For example, the need for defendants to understand court proceedings is the main reason why 

defendants are guaranteed independent legal representation. 
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compensation once a verdict is reached (Stern, 2010). Similar roles are present in 

Belgium, where independent legal representation is available at trial to address the 

civil aspects of justice (Raitt, 2010).  

 

Sanders and Jones (2007) also outline the role of ILR in Germany, whose CJS has the 

furthest-reaching role for victim/survivors in Europe. One of these roles is that of 

auxiliary prosecutor, which allows the victim/survivor to formally ally themselves 

with the public prosecutor (Kelly and Lovett, 2009; Sanders and Jones, 2007; 

Wolhuter, 2010). This means that victim/survivors can have a legal representative 

who attends court, questions witnesses, offers evidence, makes statements and 

objects to actions they find improper (Sanders and Jones, 2007). Even if the 

victim/survivor decides to retain the traditional witness role, a legal representative 

can still be present during questioning to ensure that nothing improper occurs 

(Sanders and Jones, 2007; Wolhuter, 2010). A similar role has been available in 

Sweden since 1988; where victim/survivors are recognised as a party alongside the 

prosecution and so have access to a court-appointed lawyer (Kelly and Lovett, 2009; 

Wolhuter, 2010). This lawyer represents the victim/survivor, and can object to 

proceedings as well as calling witnesses (Kelly and Lovett, 2009; Wolhuter, 2010).  

 

There are many critics of ILR for victim/survivors, though. Often, these critics argue 

that victim/survivors do not require ILR because the public prosecutor will protect 

their interests and ensure they give their best evidence (Raitt, 2010). Murphy (2001) 

and Raitt (2010) refute this, however, because the prosecution barrister must 

prioritise public interests and so can only fulfil this role in as much as the public and 

victim/survivors’ interests overlap. Victim/survivor’s lawyers have also been 

perceived as risking the defendant’s fair trial; however Wemmers (2009) observes 

that the same was fervently argued in relation to other, now widely accepted, forms 

of service right77. In addition, ECtHR case law suggests that the defendant’s right to 

fair trial should not come at the expense of victim/survivors’ rights, which ILR 

arguably plays a part in protecting (Conaghan, 2005; Raitt, 2010; Wolhuter, 2010). 

Significantly, Wolhuter (2010) observes that the ECtHR appears to accept the place of 

victim/survivors’ lawyers without question, with appeals about fair trial never 

involving deliberation about the use of ILR.  

 
77 For example, it was argued that victim impact statements would make sentencing too subjective, and 

that special measures prevented defendants’ from being able to effectively confront their accuser. 
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Critics also argue that since most evaluations have been from inquisitorial contexts, it 

is not possible to say that victim/survivors’ lawyers would be beneficial in the 

adversarial context of England and Wales (Raitt, 2010). Having said this, adversarial 

systems such as the Republic of Ireland (Stern, 2010), Scotland (Raitt, 2011) and 

Sweden (Kelly and Lovett, 2009) have provisions for ILR. Indeed, Wolhuter (2010) 

notes that of the eight European countries with comprehensive auxiliary prosecutor 

roles, four have adversarial principles78. Finally, sceptics argue that financial support 

for victim/survivors’ lawyers is unlikely in light of legal aid cuts, and so only rich 

victim/survivors would benefit from this provision. Again, though, Wolhuter (2010) 

challenges this critique by pointing to the State funding provided for Swedish and 

German ILR79. He also notes that the ECtHR has ruled that where victim/survivors 

receive party status, they are entitled to legal aid; and so budget cuts are not an 

excuse to deny victim/survivors financial support (Wolhuter, 2010). Although there 

are many negotiations to be had about the optimum role of victim/survivors’ lawyers, 

then, the human rights framework appears to support their development and 

evaluations suggest they are beneficial enough to try.  

 
78 These four countries are: Sweden, Denmark, Portugal and Norway. 
79 In Germany, the State covers the victim/survivor’s legal costs in the event of acquittal, but in the event 

of conviction, they are paid by the defendant (Wolhuter, 2010). 
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Chapter Three: 
 

Methodology 

 

3.0 Introduction 

 

Methodology has a clear impact on project outcomes, making it important to describe 

the research process and allow findings to be critically evaluated. The research 

process should be rooted in the project’s aim, which in this case was to explore court 

responses to rape and sexual assault with reference to the CJS’s context. In light of the 

policy context and gaps in the existing literature, the research objectives were to: 

 

• Investigate trial practices in relation to rape and sexual assault 

• Explore how the context of courts might impact upon trial practices 

• Identify potential ways of developing or continuing improvements in court 

responses to victim/survivors 

 

The optimum way to meet these aims and objectives was central to any 

methodological decisions, but research methods are also rooted in the researcher’s 

theoretical perspectives. This section will therefore outline my epistemological 

underpinnings, before examining how the data was sampled, collected and analysed. 

It will then introduce the ways in which research quality was established and 

ensured, before discussing the ethical considerations involved.  

 

3.1 Theoretical Perspectives: Critical Realist and Feminist Influences 

 

The research was underpinned by a critical realist approach to ontology80 and 

epistemology81. This is because although social research can be informed by 

positivism and its offshoots, such approaches tend to assume that social realities can 

be reduced to empirical observations as long as they are conducted ‘neutrally’ 

(Bassett, 2005; Gill, 2000; Potter and López, 2001). Positivist approaches have 

therefore been rejected by many as oversimplifying social contexts and failing to 

recognise the inevitable bias that researchers bring to the methodological table 

 
80 Ontology refers to the study and nature of ‘reality’ and ‘truth’ (Bryman, 2008). 
81 Epistemology refers to the study and nature of knowledge, for example asking whether it is possible to 

‘know’ the ‘realities’ discussed in ontology (Bryman, 2008). 
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(Bachman and Schutt, 2011; see also Skinner, 2005 for the importance of 

acknowledging the researcher’s background). While there are many alternative 

perspectives to positivism, interpretivism and social constructionism tend to receive 

most attention. These approaches are adopted by researchers who believe that 

‘reality’ is socially constructed and who therefore wish to explore how meaning is 

ascribed to ‘reality’, rather than ‘reality’ itself (Bachman and Schutt, 2011; Berg, 2001; 

Jackson, 1992). In doing this, social constructionist and interpretivist researchers 

argue that ‘truth’ is fluid and plural, so different groups will position different 

‘realities’ as true at the same time (Jackson, 1992; Mills, 1997; van Dijk, 2003). From 

this perspective, Flick (2006) claims that research creates, rather than uncovers, 

‘truth’ and so researchers must be reflexive to inform readers about their potential 

bias. Although there are benefits to using these perspectives, however, they were 

inappropriate for this research because of their tendency to lead to anti-essentialism 

(see Jackson, 1992). 

 

McNay (1992) defines anti-essentialism as the belief that nothing has any inherent 

characteristics. This is interlinked with anti-foundationalism and has been used to 

argue that there is no basis, outside rhetoric, for making normative statements. While 

McNay (1992) notes that this is useful for challenging homogenous understandings of 

concepts such as ‘woman’ or ‘victim’, it has also been accused of leading to 

unacceptable moral and political relativism (Alcoff 1990; Grbich, 2007; Habermas, 

1994; McNay 1992). For example, Foucault (1988), a key influence for many 

interpretivists and social constructionists, used anti-essentialism to argue that rape is 

no different from being punched. Such outright relativism can be rejected, though, 

because Hall (1987) argues that “the politics of infinite dispersal is the politics of no 

action at all” (p.45). In addition, Habermas (1994) argues that relativists such as 

Foucault fail to acknowledge that the call for pluralism is itself centred on a 

normative judgement: that domination of truth should be resisted. Most significantly, 

though, such fundamentally relativist perspectives are unacceptable when faced with 

the “transformative consequences” of theory outside the academic’s ivory tower 

(Smart 1993:77). Critical realism was therefore adopted as an alternative to 

positivism that also avoids moral relativism.  
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3.1.1 Critical realist influences 

 

Critical realism originates in Bhaskar’s (1975) work and, like many approaches to 

social research, is not a single unified theory. Despite this, Danermark et al (2002) 

says critical realists share a belief that ontology cannot be reduced to epistemology 

because what is ‘real’ is not the same as what can be ‘known’. Potter and López 

(2001) argue that this is because the social world is socially constructed and yet not 

all constructions are equally ‘accurate’: “Truth is relative to be sure, but there is still 

both truth and error” (p.9). This approach influenced data analysis in that critical 

discourse analysis was drawn upon because of its compatibility with such beliefs (see 

Section 3.4.1). 

 

Nelson (2003) observes that critical realism can be problematic if it overly focuses on 

rationality and so becomes too much like positivism. Others argue, however, that the 

concepts of judgemental rationality and ontological realism are not problematic if 

combined with epistemological relativism (Danermark et al, 2002). While critical 

realists do argue that there is an external reality (ontological realism) and that 

different theories should be evaluated using reason (judgemental rationality), 

ultimately they recognise that knowledge of ‘reality’ will always be limited 

(epistemological relativism) and so they do not fall into the traps of positivist thought 

(Fairclough, 2010). In addition, Lawson (2003) claims that critical realist approaches 

defend the use of emotionality in research, so adopting such a perspective does not 

automatically mean prioritising reason and neutrality. Ultimately, then, proponents of 

critical realism share the social constructionist scepticism about human knowledge, 

but maintain that there is a basis for preferring one interpretation of ‘truth’ to 

another (Danermark et al, 2002; Fairclough, 2010; Potter and López, 2001). 

 

3.1.2 Feminist influences 

 

The research is also influenced by feminist thought because women are 

disproportionately affected by sexual violence and much of the existing literature 

originates in feminist activism. For example, Chapter Two outlined the way that 

gender affects how people are treated in the Criminal Justice System, as well as how 

feminist jurisprudence has critiqued the Rationalist Tradition. In terms of 

methodology, the different feminisms can provide useful theoretical frameworks for 
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research. For example, Tong (2009) notes that radical feminism is used to discuss 

micro-level interactions as a site for gender inequality, linking personal experiences 

with macro-level structures. This is useful for sexual violence research because 

activists, such as Mackinnon (1989), argue that individual incidences of rape 

contribute to the perpetuation of the gender order. 

 

Multicultural feminist perspectives are also useful for challenging homogenous 

understandings of ‘man’ and ‘woman’ within research (Ludvig, 2006). Crenshaw 

(1991) has argued that it is unhelpful to discuss sexist oppression as if it is 

experienced by all women in the same way. This can inform research by encouraging 

awareness of how gender and other identity categories like ethnicity interact and 

intersect (see Crenshaw, 1991). This intersectional approach is useful for 

understanding women’s experiences more fully (Ludvig, 2006; Shields, 2008; Yuval-

Davis, 2006), and exploring how they are constructed through “interlocking systems 

of race, class, gender, and other sources of inequality” (Burgess-Proctor, 2006:36). 

Conaghan (2009) criticises intersectional research as only being able to focus on 

micro-level processes, however Warner (2008) argues that macro-level consideration 

can occur because identities are framed by structural factors.  

 

The data in this project was therefore collected in a free-flowing way that would 

allow an intersectional approach to victim/survivors’ experiences at trial. Having said 

this, intersectional data analysis is intensive and Skinner (2011) highlights the 

importance of using case studies to allow space for in-depth consideration of the 

issues at hand. The complexities already being considered in the aims and objectives 

meant that there was not enough space using intersectional analysis in this thesis, 

however the data will be analysed for such an approach at a later date and published 

in separate journal articles.   

 

3.2 Data Collection: Court Observations 

 

In relation to data collection, the research aims required methods that could produce 

in-depth and nuanced data for answering ‘how?’ and ‘why?’ questions about trial 

practices. Qualitative methods are widely recognised as the optimum way to do this, 

because they enable researchers to ask exploratory questions about complex issues, 



70 | P a g e  
 

and create more holistic understandings than quantitative approaches82 (Bachman 

and Schutt, 2011; Berg, 2001; Gray, 2009; Holliday, 2007). Qualitative methods were 

also most compatible with my theoretical perspective, since both feminist and critical 

realist research tends to emphasise the importance of gaining nuanced data 

(Creswell, 1998). Punch (2005) notes that there are many qualitative methods, each 

with different strengths and weaknesses; however my research aims and objectives 

meant that court observations were the most appropriate. This is because they 

addressed a gap in the literature (see Chapter One) and enabled in-depth exploration 

of trial processes as they happened. The benefits, limitations and practical 

considerations of observation methods are outlined in this section. 

 

3.2.1 Advantages and disadvantages of using observations 

 

Using observations provided several advantages for this research. For example, they 

are considered beneficial when exploring people’s actions because they do not rely on 

those involved to recall and report their behaviour (Robson, 2004). This is important 

because participants may be too familiar with certain actions or assumptions to 

recognise them (Foster, 2006); or may be unwilling to admit certain controversial 

issues. It also means that events are examined as they happen rather than 

retrospectively, which can prevent memories being distorted before they are recalled 

(Darlington and Scott, 2002). In addition, Foster (2006) notes how observations can 

occur while participants conduct their daily routine, preventing busy schedules from 

being a barrier to access. Finally, Denscombe (2007) argues that observation research 

is less vulnerable to bias because it is less controlled by the researcher and 

observations can examine natural settings (see also Flick, 2006; Robson, 2004).  

 

Having said this, observation methods are vulnerable to bias because they depend on 

the researchers’ interpretations and data is inevitably recorded through the lens of 

their theoretical perspectives (Crow and Semmens, 2008; Darlington and Scott, 

2002). Other commonly noted limitations include that observations are time-

consuming (Denscombe, 2007; Foster, 2006; Robson, 2004) and can only explore 

directly observable phenomena (Crow and Semmens, 2008). This means that 

observations cannot explore the meanings, interpretations or attitudes held by those 

 
82 This does not mean I reject quantitative methods, for example conviction statistics provide context for 

the research and influenced my sampling choices (see Section 3.3). 
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being studied (Darlington and Scott, 2002). In addition, observers might not be able 

to access certain events, for instance plea negotiations (Baldwin, 2008; Foster, 2006). 

For example, I was unable to establish whether or not sexual history evidence 

applications had been made pre-trial unless I specifically saw them being made while 

I was present during, or on the morning of, trials. While this is undoubtedly a 

limitation of the methodology, plenty of other research has explored these non-

observable aspects using interviews and this study aimed to provide an alternative 

viewpoint. The restriction on non-observable phenomena was therefore acceptable in 

order to open up the benefits described above.  

 

Lastly, observations can be limited when the presence of the researcher impacts upon 

the research setting (Bachman and Schutt, 2011; Robson, 2004). Foster (2006) argues 

that this can occur through personal reactivity, where the demographics or behaviour 

of the researcher influences events; or procedural reactivity, where actors change 

their behaviour simply because they are aware of being observed. Crow and 

Semmens (2008) therefore recommend dressing and acting in similar ways to those 

being researched so as to minimise the researcher’s presence, and in turn, the risk of 

reactivity. In my observations, I found that there were occasional signs of reactivity 

during sensitive parts of the trial. For example, the public gallery was sometimes 

emptied during applications to use sexual history evidence, and this emptying usually 

started with a barrister glancing at me83. While this reactivity inevitably limits the 

usefulness of my findings; the longer a researcher is present, the more commonplace 

their presence becomes and reactivity did appear to lessen over time84 (see Bachman 

and Schutt, 2011; Robson, 2004). 

 

3.2.1.1 Risk of reactivity: Interactions with those being observed 

 

In light of the risk of reactivity, it is important to consider the role that researchers 

adopt when undertaking observations. The methods literature highlights a continuum 

of potential roles available to the researcher, and these range from full participation 

to a total absence of interaction with the group being researched (Creswell, 1998; 

Darlington and Scott, 2002). Roles at both ends of the spectrum are perceived as 
 

83 A similar level of reactivity was noted by the observers in Kelly et al’s (2006) trial observations as part of 
an evaluation of sexual history evidence restrictions. 

84 While trials featured different judges and barristers, there was a fair amount of repetition and I saw key 
barristers several times.  
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minimising the risk of reactivity because participants are unlikely to know they are 

being watched, however Bachman and Schutt (2011) argue that this also leaves 

researchers unable to check their interpretations. Crow and Semmens (2008) note 

that most researchers therefore adopt a role from the middle of the participation 

continuum: ‘observer as participant’ or ‘participant as observer’. This first role 

describes when researchers have limited interaction with those being researched and 

are primarily known as an observer, while the latter is when the researchers are 

openly observing but are primarily known as a group member (Crow and Semmens, 

2008; Foster, 2006).  

 

In this research, the practicalities of the research setting meant that I could not be a 

participatory group member; however I did interact with some of the legal 

professionals and people in the public gallery and was sometimes able to ask 

questions about their view of what was happening. I therefore had an ‘observer as 

participant’ role, although the extent of my interaction with legal personnel varied 

between different trials. For example, the barristers in some trials limited their 

interaction to a polite acknowledgement, while others appeared keen to provide their 

perspective on the trial and would ask how I was finding the research. Notably, 

victim/survivors and other witnesses were unaware of my presence and so I adopted 

a ‘complete observer’ role from their perspective85. This is a form of covert research 

and so raised ethical concerns that had to be carefully considered. These 

considerations are dealt with in Section 3.6, where I argue that the difficulties with 

covert research were justified by the importance of researching this topic and the 

benefits of using observations rather than alternative methodologies. 

 

3.2.2 Practical considerations in court observations 

 

Undertaking observations within the unique context of courts created some 

additional limitations and practicalities. One of the main limitations was that methods 

literature rarely discusses how to observe court settings, so researchers have to learn 

using trial and error (Baldwin, 2008; Rhineberger, 2006). For this reason, I undertook 

a pilot study of 6 trials in 2010 and learnt many practical lessons ready for the main 

fieldwork in 2012. For example, I initially avoided several trials with reporting 

 
85 This means that the witnesses were unlikely to know that they were being observed, and I had no 

interaction with them. 
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restrictions because I misinterpreted them as meaning that there were restrictions on 

observing the trial. In reality I could have viewed and written about the trials as long 

as I kept those involved anonymous. The pilot study therefore alleviated much of the 

improvisation that can occur in court observations (see Smith and Skinner, 2012). 

There was also a potential that my limited legal knowledge caused confusion or 

misinterpretation of events (Baldwin, 2008); however I consulted with legal 

personnel and legal dictionaries where such confusion occurred.  

 

Researchers undertaking court observations are also subjected to lengthy periods of 

tedium because of delays or complex legal arguments (Baldwin, 2008; Courts of 

Saskatchewan, 2009). While these delays could simply be considered a nuisance, the 

pilot study highlighted that they led to ethical considerations because defendants 

often attempted to engage with me during the waiting period. I therefore ensured 

that I always had a book with me to create a non-verbal sign that I was not open to 

communication. In addition, these delays were part of the research focus and created 

opportunities to interact with legal professionals, so they were an advantage rather 

than limitation of observation methods.  

 

Similarly, the Courts of Saskatchewan (2009) note that trials can be cancelled last 

minute, which wastes significant time and money when researchers attend court only 

to find that no relevant trials are taking place. I therefore followed Legal Momentum’s 

(2005) advice and asked Listings personnel for up-to-date trial listings the day before 

attending court. The Listings Office was often unhelpful, for example I once stood at 

the desk for 45 minutes before anyone would provide assistance. I therefore gained 

the cooperation of a clerk at one of the largest barristers’ chambers in the area, and so 

received the information they had about trials involving one of their barristers86. 

 

In terms of gaining access, the methods literature highlights that courts are open to 

the public and so research is technically a case of just turning up and finding a place 

to sit (Baldwin, 2008; Noaks and Wincup, 2004). In reality, though, Her Majesty’s 

Courts Service (2013) has recently advised that researchers obtain permission to take 

notes from the judge because some will ask researchers to leave if they do not. In 

 
86 Only three chambers in the area appeared to undertake adult rape or sexual assault trials, with two of 

these dealing with the overwhelming majority. I received information from the largest and most 
prolific of these three chambers. 
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addition, the Ministry of Justice website was edited during the middle of the fieldwork 

process, making its original ‘turn up and watch’ message much less clear. I therefore 

emailed the relevant research officers to confirm that I did not need any additional 

permission; and was told that although “there is an established process for those 

wishing to undertake research impacting upon the courts… your work is a little 

different and it sounds like you’ve gone to some lengths to ensure everyone with an 

interest87 is aware”. 

 

When it came to recording the data, the literature focuses on gathering as much detail 

as possible so that a comprehensive picture of the trial can be developed (Bachman 

and Schutt, 2011; Crow and Semmens, 2008). In court, this can be difficult because it 

is illegal to make digital recordings of trial (Contempt of Court Act 1981) and so I made 

handwritten notes on as many details as possible. To increase the amount of data I 

could accurately record by hand, I increased my rate of dictation from 40 words per 

minute to 60 wpm using an online Speedwriting course. I then transcribed the notes 

to make them more legible and easier to analyse, before storing and coding them in 

NVivo 10.  

 

Foster (2006) notes that it is impossible to record every detail that occurs in 

observations, and so I used methods literature to inform my selection process. For 

example, Berg (2001) recommends recording the time and duration of observed 

events, so I noted the time at the beginning and end of each trial stage, for example a 

witness’ evidence-in-chief. I also consulted documents for ‘court watchers’, who 

attend trials in other countries to keep courts accountable, and these suggested 

noting details like inappropriate comments, the demographics of key parties, the 

charges on the indictment and the nature of the prosecution and defence cases 

(International Commission of Jurists, 2002; Legal Momentum, 2005). Finally, I used 

the pilot study to focus the data, for example I learnt to prioritise getting direct quotes 

from barristers and only noting the gist of a witness’ answers. This is because the 

research aims were best met by focusing on barristers’ comments, and I needed to 

remove most details from a witness’s answer anyway to ensure confidentiality. 

 

 

 
87 As discussed in Section 3.6, I was unable to gain consent from all interested parties, however this 

research officer was only concerned with the consent of legal professionals. 
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3.3 Sampling 

 

Curtis et al (2000) note that decisions about sampling will strongly influence what 

research can say about wider issues, as well as whether or not the findings can be 

trusted. This section will therefore outline how I chose my sample and its size, before 

providing a brief overview of the sample characteristics. 

 

3.3.1 Sampling techniques 

 

Bachman and Schutt (2011) note that methods for selecting a sample can be 

categorised as either probability, where the likelihood of each potential participant 

being selected is known, or non-probability, where it is not. While there are benefits 

to probability sampling (see Crow and Semmens, 2008), it was not realistic here 

because such techniques require a list of all possible sample options from which to 

randomly select cases (Gobo, 2007). I could not access a list of all adult rape and 

sexual assault trials arising in my ten month fieldwork period because of resistance 

from Court Listings staff and police. In addition, trial listings are often changed last 

minute and any sampling frame of upcoming cases would likely become outdated 

almost immediately.  

 

Non-probability sampling was therefore best, although such techniques have been 

criticised as more vulnerable to bias because selection is not random (Bachman and 

Schutt, 2011). Plenty of methods literature has resisted this critique, however; with 

Curtis et al (2000) and Gobo (2007) arguing that while random sampling is best for 

generalising results, it does not adequately deal with the complexities of human 

behaviour. For example, Marshall (1996) argues that a truly representative random 

sample is impossible in qualitative research because it would require detailed 

knowledge of potentially infinite characteristics of the whole population. In addition, 

Marshall (1996) asserts that random sampling only improves the chances of 

gathering a representative sample when the effects being studied are normally 

distributed, but this is rarely true of the issues examined in qualitative research. 

Finally, Gobo (2007) notes that qualitative research is best when it recognises some 

people can provide more relevant or useful information on certain topics than others. 

This means that taking a random sample has been likened to asking passers-by how 

to fix a broken car rather than going to a mechanic (Marshall, 1996). I therefore 
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adopted Flyvbjerg’s (2006) recommendation that strategically selecting cases can 

provide more useful and in-depth data than random sampling.  

 

In addition to this consideration of selective versus random sampling, I was 

influenced by Miles and Huberman’s (1994) six requirements for good qualitative 

sampling decisions. These requirements demand that the sample is relevant to the 

research question, that it is likely to generate rich data, and that it will enhance the 

analytic generalisability88 of the findings (Miles and Huberman, 1994). In addition, 

the sample should produce believable data from trustworthy participants, be 

realistically available in light of time and resources, and be ethical by not excluding 

certain populations without justification (Miles and Huberman, 1994). I therefore 

used a combination of theoretical, purposive, and opportunity sampling in order to 

fulfil these requirements.  

 

Marshall (1996) defines theoretical sampling as that which srategically selects cases 

because they involve a characteristic that existing literature suggests is important. 

This is advantageous, Oberuber and Krzyżanowski (2008) argue, because it 

encourages representativeness in terms of theoretical concepts. Purposive sampling 

is a form of theoretical sampling and involves selecting cases because they will 

contribute most to the existing literature (Bachman and Schutt, 2011). For example, 

Flyvbjerg (2006) notes that using extreme cases are useful for making a point, while 

selecting cases with maximum variation can help compare and contrast the issues in 

different contexts. I selected the population using theoretical and purposive 

sampling: adult sexual violence trials are highlighted in the literature and are clearly 

useful for fulfilling my research aims. The different policies, contexts and theoretical 

frameworks involved in non-adult trials meant that I excluded them from this study.  

 

Purposive sampling was also used to choose the court in which I would observe trials. 

Court conviction rates for rape and attempted rape were used to identify which 

regions had interesting features, for example Appendix II shows that the South-

Western circuit was the only region where convictions declined between 2003 and 

2007. This region was also interesting because it featured a court that had received 

 
88 Analytic generalisability is not about extrapolating from the sample to the whole population, but rather 

about understanding how the processes observed in the sample relate to wider theory or to other 
contexts (see Section 3.3.2). 
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awards for its witness care and yet had been criticised for low conviction rates. There 

had therefore been attempts to improve policing with specialist units and the 

development of a Sexual Assault Referral Centre. These features all appeared 

interesting and the court was large enough to ensure that trials would be readily 

available, so I selected it as the site of my observations. Although selecting multiple 

sites would have increased the generalisability of the research, the complexity of 

individual court cultures (see Chapter Two) meant that I wanted to immerse myself 

in one court and understand it more fully than multiple sample sites would have 

allowed. In addition, analytic generalizability can be achieved when viewing this 

research as a form of case study, especially in light of the rarity of court observation 

research. Even with the limitations of the sample, then, this research could greatly 

contribute to the literature. 

 

Each trial was chosen using opportunity sampling, since I attended any adult trial that 

began as soon as possible after the end of the previous trial. If two trials started at the 

same time, I attended the first in the list, unless I knew that one trial had unusual 

characteristics such as a victim/survivor with learning difficulties. Possible 

limitations arising from these sampling strategies include that it is an opportunistic 

approach, making it inevitably hit-and-miss (Marshall, 1996). This is especially true 

because it was sometimes difficult to ascertain when trials would occur and whether 

or not they featured adult or non-adult victim/survivors. Gaining this information 

often depended on who was working at the Listings Office that day and how they 

were feeling, so I had to seek information from a clerk at a local chambers as well.  

 

3.3.2 Sample size 

 

When it comes to sample size, bigger is traditionally considered better because of the 

increased confidence in any generalisations (Crow and Semmens, 2008; Marshall, 

1996). This has led to smaller samples being criticised as useless, despite some 

natural sciences, like palaeontology, considering a single case enough to learn from 

(Gobo, 2007). Even from a positivist perspective, Flyvbjerg (2006) argues that small 

samples can be generalised by using them as the ‘black swan’ from Popper’s 

falsification principle. In fact, Curtis et al (2000) claim that small samples are equally 

as generalisable as large samples because there are two types of generalisation: 

statistical and analytic. Gobo (2007) echoes this argument, explaining that statistical 
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generalisation involves making inferences about a specific group and so needs large 

samples; but analytic generalisation involves comparing the nature of a process in 

similar situations and so is possible with small samples. Since most qualitative 

research, including this PhD, aims to make analytic generalisations, it is argued that 

small but theoretically driven samples are adequate (Curtis et al, 2000; Flyvbjerg, 

2006; Small, 2009). In light of this, I observed 18 full trials, focusing on gathering 

more detailed data from fewer trials rather than using less time-intensive methods 

but having a larger sample. The data gathered was extensive, with each full trial 

creating 60-100 pages of typed notes. 

 

3.3.3 My sample 

 

The sample consisted of 18 adult rape and sexual assault trials, with rape being the 

primary count on all except two indictments. There were often secondary counts, 

such as threats to kill, common assault, and theft. The victim/survivors were all 

female and the defendants were all male, however the juries and legal professionals 

were made up of both men and women (see Appendix III). There were cases with 

multiple perpetrators, multiple victim/survivors, immediate reporting, reporting 

after decades, and at least three were re-trials. Six cases also used intermediaries, 

interpreters, or both. The table below provides an overview of key characteristics of 

each case, but an outline of the barristers’ central arguments and some demographics 

of those involved are also provided in Appendix III. 

 

The sample may feature an accidental bias because the majority of the 18 cases were 

rooted in domestic violence. This may mean that the sample has an accidental bias 

towards domestic violence cases; however this cannot be established as there do not 

appear to be any up-to-date statistics about the proportion of trials featuring partner 

violence. Having said this, Lovett et al (2004) note that domestic violence rapes 

feature less attrition than non-domestic violence cases once the decision to report has 

been made. It is therefore possible that the disproportionality reflects a wider trend. 

The sample was also accidentally biased in that it did not feature a male 

victim/survivor. This is because such a case did not arise during my fieldwork, and 

will limit the transferability of the findings, however a male victim/survivor did 

feature in the pilot study (Smith and Skinner, 2012) and the vast majority of 

victim/survivors are women (Walby and Allen, 2004). 
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Table of trial characteristics  

 Victim/ 
Survivor & 
Defendant 

relationship 

Special 
measures 

Sexual 
history? 

Medical 
(or 

similar) 
evidence? 

Forensic 
evidence? 

Defendant 
gives 

evidence? 

Defendant 
asked about 
steps to gain 

consent? 

Number 
of ‘myth-
busters’ 

Verdict 

T1: 7x Rape 
2x Theft 

Partners & 
Ex-Partners 

DVD ev-in-chief, 
Video link 

Yes Yes No Yes No 6 Guilty (3x rape, 1x 
theft) 

No Verdict (4x rape) 
T2: 1x Sexual 

Assault 
Strangers N/A N/A No No N/A N/A N/A Guilty plea (1x sexual 

assault) 
T3: 1x Rape Partners N/A N/A Yes No N/A N/A N/A Postponed 

T4: 4x Rape, 1x 
Attempted Rape, 

2x ABH 

Partners DVD ev-in-chief,  
Video link 

No Yes No Yes No 7 Not Guilty (all) 
 

T5: 1x Rape, 1x 
ABH, 1x Threat 

to Kill, 1x 
Common Assault 

Partners DVD ev-in-chief, 
Screens 

Yes Yes No Yes No 2 Not Guilty (1x ABH, 1x 
threat to kill) 

No Verdict (1x rape, 1x 
common assault) 

T6: 2x Rape, 1x 
Sexual Assault 

Partners  DVD ev-in-chief, 
Screens 

Yes Yes No Yes No 5 Not Guilty (all) 

T7: 2x Rape Acquaintance Yes 
(planned) 

Yes Yes Unknown N/A N/A N/A Postponed (later Not 
Guilty for all) 

T8: 1x Rape, 3x 
Attempted Rape 

Partners Unknown Yes Unknown Yes N/A N/A N/A Guilty plea (1x rape, 1x 
attempted rape) 

T9: 1x Rape, 1x 
GBH 

Ex-Partners DVD ev-in-chief, 
Video link 

Yes Yes No Yes No 8 Guilty (1x rape)  
Not Guilty (1x GBH) 

T10: 2x Rape Acquaintance DVD ev-in-chief, 
Screens 

No No No N/A N/A N/A Forced Not Guilty (all) 

T11: 1x Rape, 
1x Sexual Assault 

Acquaintance Yes (planned) Unknown Unknown Unknown N/A N/A N/A Postponed 

T12: 2x Rape Partners DVD ev-in-chief,  
Screens 

Yes No No Yes No 5 Not Guilty (all) 
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T13: 3x Rape, 
1x False 

imprisonment, 
1x threats to kill, 

3x common 
assault 

Partners Unknown Unknown Unknown Unknown N/A N/A N/A Guilty plea (1x false 
imprisonment, 1x 
threats to kill, 1x 
common assault) 

T14: 2x Rape, 
2x Causing a 

person to 
engage in sexual 
activity without 

consent 

Partners DVD ev-in-chief, 
 Screens 

Yes No Yes Yes Yes 8 Not Guilty (all) 

T15: 1x Rape Strangers DVD ev-in-chief, 
None 

No Yes No Yes No 4 Guilty 

T16: 5x Rape, 
1x Breach of a 

restraining 
order, 1x 

Common assault 

Partners None (planned, 
but not used) 

Unknown Unknown Unknown N/A N/A N/A Guily plea (1x common 
assault) 

T17: 2x Sexual 
Assault 

Acquaintance Screens No Yes No Yes No 5 Guilty (2x sexual 
assault) 

T18: 1x Rape, 
1x Common 

assault 

Partners DVD ev-in-chief, 
Screens 

Yes Yes No Yes No 3 Not Guilty (all) 
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3.4 Analysing the data 

 

In terms of analysing the research data, discourse analysis was helpful for meeting 

the aims and objectives because, as Slade and Priebe (2006) argue, it focuses on 

exploring how ‘truth’ is constructed and positioned in different settings. It is 

important to note, however, that ‘discourse analysis’ is an umbrella term for a 

number of diverse ways to study language, rather than being a single unified 

approach (Potter, 2004). Wodak (2008) asserts that these different approaches 

reflect different definitions of ‘discourse’89. I drew upon principles from critical 

discourse analysis (CDA) because one of its proponents, Fairclough (2010), put 

forward the definition that was most appropriate for the research aims. Fairclough 

(2010) defines discourse as “a particular way of representing certain parts or aspects 

of the (physical, social, psychological) world” (p.358); and his notion of CDA was 

therefore useful for highlighting the impact of discourse without overly focusing on 

linguistic technicalities. This section will outline the benefits and limitations of being 

influenced by CDA, as well as the practical steps involved in such an approach. Other 

areas of the literature that influenced the data analysis centred on advice about 

institutions and using NVivo, so this section will also introduce these considerations 

before ending with an outline of my coding process. 

 

3.4.1 Critical Discourse Analysis 

 

While Critical Discourse Analysis (CDA) is diverse (Blommaert and Bulcaen 2000; 

Wodak, 2008), Fairclough (2010) argues that it is important to retain some central 

tenets so that the approach does not become too vague. Despite its variety, then, 

Wodak (2007) notes that those who use CDA tend to believe that discourse and 

power are interrelated, and that research should go further than simply describing 

discourses. This means that users of CDA are not interested in language for its own 

sake, but rather how it can be used to maintain or challenge the status quo (Bloor and 

Bloor, 2007; van Dijk, 2003). It is also argued that there should be a normative 

element in CDA, meaning that research should identify and seek to address social 

wrongs (Fairclough, 2010; Wodak and Meyer, 2009). It is important to note, though, 

 
89 Foucault used the term to mean 23 different things just in his Orders of Discourse lecture (Wodak, 2007). 
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that the term ‘critical’ does not automatically mean that analysis must be negative: it 

is more about a sense of critique (Bloor and Bloor, 2007; Fairclough, 2010). 

 

Out of the different schools of CDA, Foucauldian discourse analysis stands out as 

being useful for revealing positions of power and the way ideologies are legitimised 

in language (Jäger and Maier, 2009; Willig, 2008). Despite this, supporters of 

Foucauldian discourse analysis often believe that there is nothing outside of 

discourse (Grbich, 2007; Jäger and Maier, 2009); which can lead to the anti-

essentialism discussed in Section 3.1.1. Fairclough’s (2010) approach, the dialectical-

relational perspective, highlights power and ideology but avoids anti-essentialism 

because it is centred on a critical realist perspective. I was therefore primarily 

influenced by Fairclough’s approach to CDA, although I drew upon other analysts 

such as van Dijk (2003) and Wodak (2007). 

 

3.4.1.1 Practical steps in Fairclough’s Critical Discourse Analysis 

 

Although many authors are wary of prescribing rigid steps for undertaking CDA, 

some do provide useful and practical advice. Fairclough’s (2001; 2010) outline of key 

stages was particularly helpful and provided the basic structure for my analysis. After 

identifying a social problem, Fairclough (2001; 2010) argues that researchers should 

explore the range of discourses being used to discuss it. This involves denaturalising 

any ideologies that have become so embedded they are no longer questioned 

(Fairclough, 2010). It also involves analysing what Jäger and Maier (2009) refer to as 

the rhetoric, content and ideology. Rhetoric, they argue, is best examined by asking 

questions such as ‘what logic underlies the arguments?’ and ‘what references are 

made, for example to science?’ (Jäger and Maier, 2009; Willig, 2008). Content and 

ideology, meanwhile, can be explored by asking questions like ‘what concepts are 

discussed?’, ‘what assumptions are made about reality?’ and ‘how are different actors 

positioned to allow or restrict certain actions?’ (Jäger and Maier, 2009; Willig, 2008). 

 

Next, Fairclough (2001; 2010) argues that it is important to identify resistance to the 

dominant discourses. Power rarely goes unchallenged, and dominant ideologies are 

usually resisted in some way, so it is important to explore these challenges in order to 

understand the complexity of the issue (Blommert and Bulcaen 2000; Fairclough 

2001; 2010; Laclau and Mouffe, 1985; van Dijk, 2003). Exploring resistance can also 
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highlight whether dominant ideologies have been achieved through hegemony, which 

portrays them as ‘natural’ and gains widespread support; or whether they are an 

unpopular ideology imposed on the majority by an elite few (Blommert and Bulcaen 

2000; Fairclough 2001; 2010; Laclau and Mouffe 1985; van Dijk, 2003).  

 

There is also a need to analyse the structure of the text, including an examination of 

the layout and format of the discursive event (Fairclough, 2010; Jäger and Maier, 

2009; Willig, 2008). This involves analysing the interactions in a text, for example 

exploring how different topics interrelate and what contradictions or inconsistencies 

there may be (Fairclough, 2010; Jäger and Maier, 2009; Willig, 2008). Although not 

specifically a part of CDA, Bakhtin’s (1981) notion of dialogism provided a useful 

theoretical framework for dealing with these contradictions and inconsistencies. 

Dialogism, centred on a notion of ‘heteroglossia’, explores how novels feature 

different voices in order to express different intentions and perspectives (see 

Bakhtin, 1981). These different voices are often in conflict, competing within a 

hierarchy that allows dominance to certain voices at certain moments (Vice, 1997). It 

is arguably through these conflicts that speakers make sense of the multiple 

understandings of social reality, as well as how they enable pre-existing words and 

meanings to fit with their own understandings and intentions (Vice, 1997).  

 

Finally, Fairclough (2001; 2010) highlights the need for interdiscursivity. Bloor and 

Bloor (2007) define interdiscursivity as exploring how texts reference other texts and 

discourses, either by directly quoting them or referring to the main themes and ideas 

discussed elsewhere. Interdiscursivity can be unintentional and reflect embedded 

cultural beliefs; but it can also be used as a source of knowledge to strengthen the 

speaker’s position or to introduce unpopular ideas without having to take ownership 

(Bloor and Bloor, 2007). This appeared an important tool for analysing how 

barristers reference popular understandings of rape, gender and victimisation. The 

significance of context is especially apparent when examining interdiscursivity and so 

Fairclough (2010) argues that researchers must be aware of both the text’s 

immediate context and the wider socio-political background when analysing data. I 

endeavoured to follow all of these directions when coding my data, although I chose 

not to label the discursive practice I observed as ‘discourse’ in order to simplify my 

discussions (see Section 3.4.3). 
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3.4.1.2 Benefits and limitations of Critical Discourse Analysis 

 

CDA had many benefits for the research, for example it can be used to examine broad 

socio-political contexts and explore how discourse empowers or disempowers 

certain people (Bloor and Bloor, 2007). Paltridge (2006) observes that CDA can also 

be used to analyse data in terms of performativity, which was useful to keep in mind 

when researching courts because trials have specific discursive practices and are 

influenced by the idea of performance (see Konradi, 2007). Another benefit, 

recognised by a plethora of methods literature, is the explicit recognition that 

discourse occurs in images and symbolic actions, such as courtroom events, rather 

than simply being about written documents (Bloor and Bloor, 2007; Blommaert and 

Bulcaen 2000; Fairclough, 2001). Most importantly, though, van Dijk (2003) notes 

that CDA allows research to be explicitly political, and this was significant because of 

my feminist perspectives and the arguments I began developing through the pilot 

study: that current responses to victim/survivors can sometimes be unacceptable.  

 

Despite the many benefits of CDA, though, Haig (2004) notes that it has several 

limitations. Perhaps the most significant of these is that researchers often analyse a 

text in relation to their own interpretations rather than considering how the intended 

audience would interpret it (Paltridge, 2006; Widdowson, 1998; 2004). Although I 

attempted to interpret events with legal personnel, witnesses and the jury in mind, 

the interpretations presented here are therefore ultimately my own. Having said this, 

as a member of the public I am a potential juror or witness, making my 

interpretations more relevant. I have also checked the analysis with one of the 

barristers observed, a senior barrister involved in national policy, and 

victim/survivor organisations.  Another critique of CDA, as noted by Toolan (1997), is 

that researchers rarely provide evidence for their interpretations. This has led 

Widdowson (1998) to claim that CDA is about interpretation supporting belief, 

instead of analysis supporting theory. To alleviate this, I followed Bloor and Bloor’s 

(2007) recommendation of actively seeking evidence for alternative perspectives and 

have been open about my perspectives here so that readers can evaluate any bias in 

the findings (see also Wodak and Meyer, 2009). 
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3.4.2 Other analytical techniques 

 

In addition to Critical Discourse Analysis, other areas of the methods literature 

provided useful advice about analysing institutions and using NVivo. This subsection 

will therefore introduce the main considerations highlighted in this other literature.  

 

3.4.2.1 Analysing institutions 

 

Methods literature highlights how institutional talk occurs within very specific 

contexts because speakers normally have a specific goal and there are often 

institutional constraints on what is considered appropriate (Heritage, 2004; 

Oberhuber and Krzyżanowski, 2008). In legal institutions, for example, Bloor and 

Bloor (2007) note that there are many unique practices such as highly specialised 

documents or structured communication, all of which require inside knowledge. They 

also argue that most lay-people are subsequently disadvantaged when 

communicating in legal contexts, although the degree of disadvantage varies between 

social groups (Bloor and Bloor, 2007). Grice’s (1989) cooperative principle can also 

aid the analysis of court proceedings. This principle outlines the presuppositions 

involved in successful communication, for example that people will say as much 

information as needed, will tell the truth and will keep to relevant facts (Grice, 1989). 

These presuppositions may influence whether or not juries accept barristers’ 

comments, which is significant because the manipulative tactics discussed in Chapter 

Two suggest the cooperative principle is rarely adhered to. 

 

Heritage (2004) outlines some specific practices that can aid an analysis of 

institutional talk; for example examining turn-taking and epistemological 

asymmetry90 can help understand talk within legal contexts. This is because Heritage 

(2004) argues that turn-taking in legal institutions is different to the turn-taking in 

everyday conversation: witnesses are explicitly told when to talk and can be 

sanctioned for departing from this schedule. In addition, Heritage (2004) argues that 

epistemological asymmetry sometimes occurs because members of the institution 

routinely deal with cases, whereas they are likely to be a significant event for the non-

members involved. It is asymmetries in the significance of each event, as well as in the 

 
90 Epistemological asymmetry refers to the disparities in the knowledge of legal professionals and non-legal 

professionals (Heritage, 2004). 
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types of knowledge that members and non-members are allowed to access, that have 

been blamed for inappropriate questioning techniques by police and courts (see 

Heritage, 2004). While the data was analysed using CDA, then, these ways of 

examining institutional talk provided additional, context-specific, approaches. 

 

3.4.2.2 Analysing using NVivo 

 

The literature on using computer software to examine data was also helpful for 

navigating the practicalities of such analysis. When using computer programmes to 

aid data analysis, Bachman and Schutt (2011) note that documents are usually typed 

or scanned into the programme before being coded using the traditional steps. It is 

widely recognised that these programmes are very useful for storing data, but can be 

confusing and sometimes cannot identify the desired themes (Bachman and Schutt, 

2011). I therefore used NVivo 10 primarily as a tool for organising and viewing the 

data, rather than relying on the software to determine my codes. Noaks and Wincup 

(2004) also note that there is a danger of spending more time organising the data 

than actually analysing it, so I undertook an online course in how best to use NVivo 10 

before starting the analysis to alleviate some of this risk.  

 

3.4.3 My coding process 

 

Finally, it is useful to give practical examples from my coding process in order to 

allow readers to understand how the methods of analysis worked out in practice. In 

the first stage of analysis, I freely coded the transcripts and made notes based on 

Fairclough’s (2001; 2010) recommendations of questioning assumptions and 

identifying power relations in the text (see Section 3.4.1.1). This highlighted emerging 

themes, for example “because the action appears counterintuitive and has no clear 

‘rational’ purpose, it is treated with suspicion” and “assumes decision-making can be 

wholly objective”. From noting repetition in these assumptions and discussions, I 

developed codes like “behaviour measured against hypothetical scenarios” and 

“prioritisation of ‘neutral’ decision-making”; before creating umbrella categories for 

the codes, such as “focus on ‘rational’ ideals”. In turn, these codes were linked to other 

codes; for example the focus on rational ideals interacted with themes such as the 

burden of proof being portrayed as meaning that juries could only be critical about 

prosecution evidence. This spoke into the existing literature and wider societal 
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contexts, examining Fairclough’s (2010) notion of interdiscursivity. For example, it 

helped explain why existing research suggests that victim/survivors feel they were 

on trial, rather than the defendant (see Chapter Six).  

 

The main emergent findings were: difficult practicalities, barristers focusing on rape 

myths and ‘rational’ ideals, and using manipulative questioning caused by various 

competing ‘justice’ priorities. These will be explored in the Chapters Four to Six. 

There were also themes that could not be fully explored in thesis due to time and 

word constraints, however they will be unpacked in separate articles based on the 

research. These additional themes include racist stereotypes, stereotypes about 

mental health and disability, and ideas about social class; all of which will be explored 

using intersectional analysis for a separate publication.  

 

3.4.4 How the analysed data will be presented in the findings chapters 

 

Over the next three chapters, the findings that emerged from this coding process will 

be set out and discussed. Chapter Four will explore the findings in relation to the 

practicalities of trial, Chapter Five will outline findings about rape myths and 

‘rational’ ideals, and Chapter Six will discuss the findings on evidence manipulation 

and the different ‘justice’ priorities observed. Both direct and paraphrased quotes will 

be used as evidence, alongside sections of the field notes. Where quotes have been 

paraphrased91, they appear in box brackets such as “[...]”. Each trial will be referred to 

chronologically, with the first trial observed being labelled T1, the second labelled T2 

and so on. Any dates, names and locations mentioned in the case were never 

recorded, but other distinctive information has been removed to aid anonymity (see 

Section 3.6.3). Each person’s name has consequently been replaced with their role at 

trial; for example where a victim/survivor’s name was said, it will be written as 

Victim/Survivor. 

 

3.5 Research Quality 

 

When it comes to assessing the quality of research, there is some debate over the 

most useful criteria. Traditionally, research has been evaluated using validity, 

 
91 Although some quotes are denoted as paraphrased, they were almost direct quotes or were thought to 

be direct quote but without enough assurance of the accuracy to designate it as such. 
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reliability, generalisability and objectivity; which refer to the accuracy, consistency, 

applicability to other situations, and neutrality of the data (Denscombe, 2007; Foster, 

2006). It is increasingly argued, however, that these criteria are incompatible with 

many of the philosophical assumptions of qualitative research (Hammersley, 2008; 

Stenbacka, 2001; Sykes, 1991). For example, the notion of validity has been rejected 

as a distraction that focuses on convincing readers of the findings, rather than seeking 

to understand what is going on (Ely et al, 1991; Wolcott, 1994). Indeed, Sykes (1991) 

claims that a focus on validity can “sacrifice quality of information to standardisation” 

(p.10). Similarly, Stenbacka (2001) argues that the traditional conceptualisation of 

reliability aims to repeat results, but that this is futile in qualitative research because 

findings cannot be separated from the researcher and specific context being studied. 
 

Creswell (1998) observes that qualitative researchers have therefore attempted to 

develop concepts equivalent to traditional quality criteria, but which are more 

compatible with the underlying philosophy. Although there has been no 

wholehearted acceptance of any measures, Lincoln and Guba’s (1985) alternative 

criteria have received the most widespread support. These alternatives include a 

sense of credibility instead of validity, transferability92 instead of generalisability, 

dependability instead of reliability, and confirmability instead of objectivity (Lincoln 

and Guba, 1985). The best methods of achieving these criteria are a source of 

additional debate, but most (for example Foster, 2006) highlight the importance of 

thick description, reflexivity, triangulation, member checks and peer review. 

 

Gray (2009) argues that thick description is one of the most important ways to  

increase the transferability of research because the more detailed a description is, the 

more likely it is that underlying processes become clear. I therefore sought to provide 

a thorough overview of my findings and the issues I encountered. In addition, 

reflexivity is widely considered essential for credible qualitative research because it 

involves the researcher being explicit about their theoretical perspectives so that the 

reader can understand the context of the data collection and analysis (Creswell, 1998; 

Foster, 2006; Oberhuber and Krzyżanowski, 2008; Stenbacka, 2001). Being reflexive 

has also been credited with increasing research trustworthiness by making the 

researcher more aware of their own bias and how it might influence the findings 

 
92 Transferability is similar to the concept of analytic generalisability discussed by Stenbacka (2001) and 

outlined in Section 3.3.2. 
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(Denscombe, 2007; Gill, 2000; Oberhuber and Krzyżanowski, 2008). Reflexivity 

therefore helps researchers keep an open mind and try to avoid ignoring or 

downplaying data that contradicts their perspective (Flick, 2006; Lincoln and Guba, 

1985; Whittemore, Chase and Mandle, 2001). I have therefore explicitly set out my 

theoretical perspectives, and will summarise further details of my background at the 

end of this chapter. I also actively sought alternative interpretations of the data to 

avoid simply finding what I wanted or expected.  

 

Triangulation is also one of the most commonly discussed ways to improve research 

quality because using multiple methods of data collection, data analysis or theoretical 

perspectives tends to create a more holistic picture of social reality (Creswell, 1998; 

Flick, 2006; Foster, 2006; Gray, 2009; Lincoln and Guba, 1985; Whittemore et al, 

2001). Using different methods allows an exploration of social reality from different 

perspectives and can counter some of the limitations of each approach (Bachman and 

Schutt, 2011; Berg, 2001). While time and resource constraints meant that 

triangulation through interviews with participants was not possible, I did draw 

advice from multiple perspectives in my data analysis (see Section 3.4). In addition, 

my findings can be triangulated with existing interview research, providing a more 

comprehensive view of trial practices. 

 

Member checks are yet another tool for increasing research quality, and were the 

method that Lincoln and Guba (1985) considered most important. They involve 

taking the findings back to participants and asking for their opinion on any 

interpretations of the data (Creswell, 1998; Flick, 2006; Gill, 2000). This is thought to 

increase the trustworthiness of the data by avoiding misunderstandings or 

researcher bias; however Foster (2006) argues that researchers must remember 

some participants will attempt to manipulate the data so that they are presented in a 

positive light. Time and resources, as well as access to people willing to undertake 

member checks, limited the amount that I was able to conduct them; however I 

checked my interpretations of legal rules during the observations and discussed my 

findings with one barrister in an informal ‘member check’. I will also be presenting 

my findings to members of the researched population, for example the Director of 

Education for the Bar Council. In addition, my thesis has been read by a very senior 

legal professional who has worked as a barrister in rape cases. 
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Lastly, research quality can be ‘guaranteed’ by peer review, which requires that 

someone external to the research looks over findings and plays ‘devil’s advocate’ by 

asking difficult questions to ensure that all arguments are justified (Creswell, 1998; 

Flick, 2006). I therefore not only discussed my findings and the research process with 

my supervisor and other sociology students, but also received feedback from 

victim/survivor organisations and barristers. In addition, the pilot study was peer 

reviewed for a journal article before the fieldwork period, ensuring that my 

methodology was examined by academics in advance of its use in this PhD. I have also 

presented nine papers at national and international academic and practitioner 

conferences to receive feedback about the research and its findings. 

 

3.6 Ethical Considerations 

 

There is increasing recognition that court researchers are given little guidance about 

ethics despite the complexity of studying trials (Israel and Hay, 2012; Rhineberger, 

2006). Baldwin (2008) argues that ethics literature is not comprehensive enough, 

with most ethical decisions being left to the researcher’s conscience despite the 

existence of some broad guidelines. In addition, ethics are often considered at the 

outset of research but then ignored despite wide recognition that ethical dilemmas 

will occur throughout the research process (Abbott and Sapsford, 2006; Noaks and 

Wincup, 2004). In reality, Israel and Hay (2012) argue that “no matter how well 

prepared they are, no matter how thoroughly they have constructed their research 

project, and no matter how properly they behave; researchers are likely to have to 

deal with a variety of unanticipated ethical dilemmas and problems once their study 

commences” (p.501). They go on to try and rectify this by providing a framework 

with which to consider ethical dilemmas as they arise.  

 

In this framework, Israel and Hay (2012) argue that researchers should identify all of 

the possible actions when faced with an ethical dilemma, then consider who benefits 

and who loses in each option. Using utilitarian principles, researchers can then decide 

the best course of action and should ensure that they would be comfortable with 

having media coverage of their behaviour (Israel and Hay, 2012). I adopted this 

approach during my fieldwork, for example when making decisions about gaining 

consent from the victim/survivor or those in the public gallery (see below). Most 

ethics literature highlights some core principles for ethical research: informed 
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consent, avoiding deceit, protecting anonymity and confidentiality, and limiting any 

harm caused. The rest of this section will outline how these issues were considered.  

 

3.6.1 Informed consent 

 

Informed consent is often considered the most fundamental ethical principle, yet it is 

rarely clear-cut (Bachman and Schutt, 2011; Berg, 2001; Darlington and Scott, 2002; 

Israel and Hay, 2012; Noaks and Wincup, 2004; Ryen, 2007). For example, Abbott and 

Sapsford (2006) note that it is not always clear whose consent should be gained in 

research. This can be seen in court observations because consent could potentially be 

gained from the defendant, victim/survivor, other witnesses, legal personnel, court 

staff, and anyone sitting in the public gallery. There is also debate about the meaning 

of ‘informed’, since giving participants full understanding of the research focus is 

likely to bias their actions (Bachman and Schutt, 2011; Noaks and Wincup, 2004; 

Ryen, 2007).  

 

For me, consent was problematic because there was no opportunity to ‘inform’ or 

gain consent from many of the people being observed. The literature ignores this, 

with the public nature of trial being used to assume that consent is not required (see 

Baldwin, 2008); however I felt uncomfortable taking notes and using people’s difficult 

experiences without first asking for permission. As noted in Section 3.2.2, I asked for 

the judge’s consent to take notes and this, at least on paper, gave legal professionals 

and the defendant an opportunity to object to my presence because they were 

present when this permission was obtained. Having said this, there was often only a 

brief moment to explain my presence and legal professionals were largely 

disinterested in what I had to say, so consent was not well informed.  

 

I also felt deeply uncomfortable about the potential effect of my note-taking on 

witnesses and attempted to minimise my presence by sitting at the corner of the 

public gallery. Any trials using screens or video link meant that witnesses would not 

be uncomfortable because my presence was not known about; however this created 

further considerations (see below for discussion of covert research). In addition, legal 

personnel and those in the public gallery often made significant comments to me 

during informal conversations, but without there being an opportunity to discuss 

consent. I decided not to include these comments in the research data because they 
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were not made in the public sphere of court and I felt this removed the justification 

for observing events without consent. 

  

3.6.2 Deception and covert research 

 

Avoiding deception is another core principle in research ethics, with researchers 

usually being as open as possible without overly influencing participants’ actions 

(Bachman and Schutt, 2011). The need for deception is therefore considered one of 

the main limitations of covert observation; although Bachman and Schutt (2011) 

observe that some level of deceit is inevitable in all research because of the need to 

balance openness with avoiding bias. I found this difficult in practice because I did not 

feel I could disclose my feminist perspective to legal professionals without alienating 

them and potentially being excluded from the courtroom. In addition, building 

rapport while simultaneously critiquing court practice felt uncomfortable, however it 

also made the research more rigorous because it encouraged me to view things from 

alternative perspectives in order to avoid being unjustifiably critical. 

 

As noted above, court studies do not formally require specific consent from those 

involved due to the public nature of courts (see Baldwin, 2008); however I was open 

with the court clerk and trial judge about my reason for being present. Similarly, if 

any of the parties involved were interested in my presence; I was open about what I 

was doing. Inevitably, though, this research was covert for some of the people being 

observed because there was no chance to inform them of who I was. These people 

included victim/survivors, other witnesses and some people in the public gallery. The 

British Sociological Association’s (2002) ethical guidelines highlight that covert 

research should not be taken lightly due to the inherent deception involved, but that 

“the use of covert methods may be justified in certain circumstances” (p.4). Spicker 

(2011) supports this view and even argues that researching trials is a positive act 

despite being inevitably covert because courts are a public arena and reporting on 

trials is part of their democratic accountability. Similarly, Israel and Hay (2012) note 

that although covert research can be problematic, the benefit to the public sometimes 

outweighs the potential harm to those involved.  

 

The potential benefits of this research include addressing a gap in the literature, since 

Bull (2010) argues that we must learn more about trial processes in order to continue 
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improving treatment of vulnerable witnesses. Until I began my research, there was no 

up-to-date sexual violence trial observation research; however the potential benefits 

go beyond simply adopting an under-used method, because the pilot study 

highlighted several issues that can move policy debates into more productive 

positions (Smith and Skinner, 2012). For example, individual barristers have been 

vilified for their actions at trial; however the pilot study found that more structural 

issues are at play when bad practice occurs (Smith and Skinner, 2012). This can lead 

to more realistic policy recommendations; and so while covert observations are not 

to be taken lightly, they can be justified in this context. 

 

3.6.3 Anonymity and confidentiality 

 

Research ethics guides also emphasise the need to protect anonymity and 

confidentiality, especially when studying sensitive topics (Baldwin, 2008; Darlington 

and Scott, 2002; Flick, 2006; Hagan, 2000; Ryen, 2007). Anonymity and 

confidentiality are often mistaken as being synonymous, however Berg (2001) 

defines anonymity as meaning that participants remain nameless while 

confidentiality means removing any details that may reveal their identity. Noaks and 

Wincup (2004) observe that confidentiality is complicated when researching public 

arenas because it is unclear whether private issues, such as details about intimate 

relationships, should still be considered private when discussed in a public space. 

Since this regularly occurs in trial, where very private issues are very publicly 

discussed, I decided that I would treat such details as public since otherwise I could 

not discuss any aspect of trial. Having said that, I attempted to omit all details except 

those essential for understanding the questioning at trial, and tried to deal with the 

information sensitively and respectfully (see Noaks and Wincup, 2004).  

 

Confidentiality can be very difficult to achieve, though, because there are so many 

potential identifying factors such as locations, characteristics and ways of talking 

(Bachman and Schutt, 2011; Darlington and Scott, 2002; Flick, 2006; Noaks and 

Wincup, 2004; Ryen, 2007). I therefore removed as many specific details as possible 

without taking away important contextual information. In addition, I never wrote 

down any names or locations, in line with Israel and Hay’s (2012) recommendation 

that such information be omitted even from data collection so that mistakes cannot 

be made by assuming the information will later be removed. Finally, I stored my 
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transcripts securely locked or on private, password-protected computers (Bachman 

and Schutt, 2011; Berg, 2001).  

 

3.6.4 Potential harm 

 

The last issue commonly discussed in research ethics literature is the importance of 

minimising any potential harm caused by the study. This can mean harm to the 

researched, to the public and to the researcher; although the latter two types of harm 

are much less widely discussed. In terms of harm to those being researched, the 

literature is clear that participants must be protected from undue intrusion, distress, 

embarrassment or other harm because of their involvement (Abbott and Sapsford, 

2006; Bachman and Schutt, 2011; Hagan, 2000). There was potential for people to 

feel uncomfortable or embarrassed by my presence and note-taking, so I maintained 

as low a profile in court as possible. This involved being discrete about note-taking 

and ensuring that I smiled at witnesses while they entered or exited court. I was also 

prepared to leave if there was any sign that I caused discomfort, however this did not 

occur and journalists or students were often taking notes so my presence was not 

unusual. In addition, Bachman and Schutt (2011) note that not researching topics 

such as court responses to sexual violence can perpetuate harm and so the research 

can be morally justified. 

 

In terms of potential harm to the public, Abbott and Sapsford (2006) note that it is 

important to consider who the sample ignores. My sample only featured women 

victim/survivors because no male victim/survivor cases arose in the fieldwork 

period; and this could disadvantage male victim/survivors. Bachman and Schutt 

(2011) argue that the uses and interpretations of the research must also be ethical in 

order to avoid harm to the public. I was aware that recording potentially negative 

court responses could limit victim/survivors’ willingness to report to police. Although 

it is important that victim/survivors are able to make an informed choice about 

reporting, I therefore endeavoured to highlight any positive observations or good 

practice rather than being purely critical. 

 

Potential harm to the researcher is often discussed in relation to physical safety in the 

ethics literature (see Bachman and Schutt, 2011); but for me the potential harm was 

emotional. Campbell (2001) argues that it is important to recognise emotionality as 
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central to research on sexual violence. Indeed, McMillan (2007) eloquently highlights 

the potential harm for researchers, saying: 

 

“Doing research on violence and trauma is inextricably linked to emotion. 
The decision to research these topics is the decision to engage with some 
of the most disturbing, painful and terrifying aspects of human existence. 
As social scientists we are invited to construct ourselves as detached and 
unaffected, and our data as part of an objective scientific enquiry untainted 
by emotions we are not supposed to have experienced” (p.167). 

 

It is therefore important to recognise the emotions that emerge from undertaking 

sensitive research, and to acknowledge how they impacted the research process. For 

example, in the pilot study I struggled with hearing about distressing experiences and 

watching the secondary victimisation caused by legal professionals. This affected my 

research, with one trial being so difficult that I decided not to attend trials for three 

weeks afterwards. I therefore entered into the field for the PhD research very aware 

of the potential harm and prepared for this by discussing the issues with my 

supervisor. I also chose not to undertake observations in more than one court circuit 

to ensure I had stability in living arrangements, kept my informal support network 

and had easy access to my supervisor. My emotionality will inevitably have influenced 

my findings, and the reader must be aware of this, however it also benefited my 

research because Campbell (2001) argues that sensitive research should be 

conducted with emotional sensitivity. 

 

3.7 Summary of Research Design 

 

In summary, then, I sought to explore court responses to rape and sexual assault by 

observing trials in a large Crown Court in the South-Western circuit. I did this by 

attending adult trials for rape or sexual assault over a ten month period in 2012. My 

sample, chosen using a combination of purposive and opportunistic sampling, was 

made up of 18 adult rape and sexual assault trials that featured a range of 

demographics and contexts (see Appendix III for case overviews). I then analysed the 

data using an amalgamation of qualitative analysis techniques, primarily Fairclough’s 

(2001; 2010) version of critical discourse analysis.  
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My theoretical perspectives inevitably influenced the research: I come from a feminist 

perspective and hold a critical realist belief that social reality is at least partly socially 

constructed, although there is some form of material reality. My personal background 

also inevitably played a part: I am white and well-educated, which gave me something 

in common with the majority of barristers. I am also a young woman and this seemed 

to make some barristers perceive me as non-threatening and to attempt flirtation. It 

is important for readers to bear these characteristics in mind when considering my 

findings, as a researcher from a different background would likely have had a 

different research experience. 
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Chapter Four: 
 

Practicalities of Trial 

 

4.0 Introduction 

 

The following chapters will outline the main themes emerging from the observations. 

This chapter will focus on the findings about the practicalities of trial, while the 

subsequent two chapters will discuss the findings relating to rationality and justice 

priorities. Although the observations often highlighted problematic aspects of trial, 

there were also positive findings. Where possible, each subsection will therefore end 

by highlighting good practice, before examining what can be learnt from the 

observations discussed. As outlined in Chapter Three, the findings will include direct 

quotes, paraphrased quotes and field notes; with paraphrased quotes being denoted 

by box brackets: “[...]”. It is also worth repeating that dates, locations and other 

distinctive information have been removed; with names being replaced by the 

person’s role at trial.  

 

The main findings to be explored in this chapter are: prevalent delays, difficulties 

with special measures, difficulties with the public gallery, and consideration of 

victim/survivors. These findings demonstrate my thesis that problems with court 

responses to rape and sexual assault often centre on the context of the Criminal 

Justice System (CJS), rather than purely being about sexist attitudes or 

misunderstandings of sexual violence. 

 

4.1 Prevalent Delays 

 

Delays were extensive and routine at trial: some form of delay occurred in every case, 

and over a third were postponed or cancelled on the morning of trial. It is therefore 

useful to outline the extent of delays, before examining their main causes. Despite the 

ongoing difficulties, there were proactive attempts to alleviate the impact of delays, 

and this good practice will be explored before asking what could be learnt from the 

observations.  
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4.1.1 Extent of delays 

 

As already noted, some form of delay was observed in every case. Seven of the 

eighteen trials were postponed or cancelled after a couple of hours (see Section 

4.1.1.1) and the remaining eleven featured an average delay of almost eight hours per 

case. To put this in perspective, the delays on average made up around one third of 

trials. In fact, while the delays in T17 only formed ten percent of the trial, T14 and 

T15, were around half made up of delays. Waiting around therefore became a 

considerable part of the court process for those involved; for example one judge told 

jurors to bring a book, while another commented: 

 

“If you’ve done jury service before you will know that the concept of time 
has a certain elasticity to a judge that even quantum physics can’t 
explain...” (Judge, T12). 

 

This indicates that court staff were familiar with the frequent delays and made it a 

focus of humour. 

 

4.1.1.1 Postponed trials and guilty pleas 

 

As already noted, three of the eighteen trials were postponed and four ended with a 

guilty plea on the morning they were due to start93. The causes of these 

postponements and cancellations were the same as the reasons for all delays; with 

late arising evidence causing the three postponed cases to be deferred while new 

evidence was considered (Section 4.1.2.3). T3 also suffered what a judge called the 

‘black hole’ of paperwork (Section 4.1.2.2), while T11 struggled to meet the 

victim/survivor’s special measures requirements (Section 4.2.1).  

 

In relation to the four guilty pleas, three featured plea negotiations. For example, the 

rape counts in T13 and T16 were dropped in exchange for guilty pleas to lesser 

offences94 once the victim/survivors withdrew their support for the prosecution. In 

addition, when new forensic evidence emerged in T8, the defendant agreed to plead 

 
93 Where guilty pleas occurred, some defendants were immediately sentenced while other cases were 

postponed for the compilation of a pre-sentencing report. 
94 These lesser offences included common assault, breach of a restraining order, threats to kill and 

unlawful imprisonment. 
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guilty to rape and attempted rape, as long as two other attempted rape counts were 

dropped. The fourth guilty plea did not feature plea negotiations, instead occurring 

because a bad character application to allow evidence of the defendant’s previous sex 

offence convictions had been accepted. It is unclear why this application had not been 

done earlier, preventing the case from having to reach trial (see Section 4.1.2.4). 

 

On a positive note, there was evidence of sensitivity towards victim/survivors during 

the postponement of trials and acceptance of guilty pleas. It was noted that deferred 

trials needed quick resolution, for example the judge in T1 said that “bluntly, this case 

will take priority [because of its sensitive nature]”. In addition, when the defendant in 

T2 pleaded guilty, the judge recognised the difficulties faced by the victim/survivor: 

 
“Judge asks Prosecution to pass on his thanks to Victim/Survivor for 
coming forward and to tell her that she is very admirable and brave for 
doing so.” (Field notes, T2) 

 

This highlights an awareness of the criminal justice process being difficult for those 

involved, especially when victim/survivors had to wait around only to be told they 

were no longer needed. 

 

4.1.1.2 Delays while the victim/survivor was present 

 

On average, 75 percent95 of delays occurred while the victim/survivor was present; 

with the victim/survivor in T15 having to wait a total of almost eighteen hours96. This 

was seen to upset witnesses twice; for example, the T9 barristers gave the 

victim/survivor some time when she appeared visibly distressed over the video link. 

The usher, however, noted that “the longer we delay, the more upset she gets” (T9) 

which recognised that the ongoing wait was exacerbating the victim/survivor’s 

distress. Other victim/survivors may have felt similarly but not been observed. 

 

Judges and barristers were often considerate about the possible effect delays might 

have on victim/survivors. They therefore attempted to limit the amount of waiting 

around, either by prioritising victim/survivor welfare over other considerations or by 

 
95 This rises to 79 percent when including the seven delayed or cancelled trials.  
96 This consisted of the time waiting to give evidence, breaks during evidence for lengthy bad character 

applications, and time waiting during her evidence because the defendant needed medical attention. 
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releasing the victim/survivor whenever possible. For example, one judge postponed 

another case until the end of the day because he felt that “it’s not right to keep a 

complainant in this type of matter waiting” (T4). Similarly, one jury were allowed to 

use transcripts of the victim/survivor’s interview rather than continuing to wait for 

improvements in the DVD’s sound quality: 

 

“Waiting until tomorrow will not necessarily greatly improve [the sound]... 
Our witness has already been here and done nothing for a morning.” 
(Judge, T1) 

 

More commonly, legal personnel allowed victim/survivors to go home or wait away 

from court once it was clear that delays would be ongoing. For example, the judge in 

T6 noted they would not reach the victim/survivor’s evidence that day and asked for 

her to be sent home. This was positive practice, although such sensitivity was usually 

about damage limitation and rarely meant that victim/survivors actually avoided 

delays. It is therefore useful to explore the most common causes of delays in order to 

understand how they may be better alleviated. 

 

4.1.2 Common causes of delay 

 

Delays occurred for many reasons; including jurors being late, defendants becoming 

ill, and on one occasion, a juror having to be reassured that the defendant did not 

photograph him leaving court. Overwhelmingly, though, there were five core reasons 

for delay: difficulties with special measures technology (Section 4.2.1), ‘trial listings’, 

a ‘black hole’ of paperwork, ‘late arising evidence’, and late legal arguments. 

 

4.1.2.1 Trial listings  

 

The difficulties with trial listings were two-fold: cases listed in the morning overran 

and the busy schedules of legal personnel caused various complications97. The 

overrunning of morning cases occurred because judges deal with shorter hearings, 

such as plea submission and sentencing, before starting trials each day. 

Approximately 68 percent of these cases took longer than the Listings Office 

expected, meaning that fourteen of the eighteen trials were delayed because the 
 

97 Both were likely to affect victim/survivors, but may have done so differently because overrunning cases 
involved waiting in the court building while listings delays often involved waiting at home. 
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morning hearings overran. Some of these delays were very minor, for example three 

trials only experienced five minutes of delay because of previous cases. Others were 

substantial, though; for example T11 was delayed for over three hours due to the 

previous hearings. In fact, while most judges only dealt with a couple of cases each 

morning; this judge, who also presided over T12, consistently dealt with over five 

cases each day in his role as Case Management Judge98. Despite this, he repeatedly 

expected those in the trial to be ready for 10am when he started his morning listings. 

 

Perhaps more significantly, the busy schedules of legal personnel also caused, or 

risked causing, delays. This was mostly in relation to postponed cases, where the 

difficulty of finding a week when both barristers and the judge were available meant 

that deferred trials risked even longer delay. 

 

“I would consider this case to be more important... because of the nature of 
the complainant... but the fact of the matter is I can’t ignore my 
responsibility to [another case].” (Judge, T1) 
 

“[I also have a two month trial starting in front of Judge (known for slow-
going), so it’ll really be longer than two months. So I may need to give the 
case to someone else or postpone for a longer time].” (Defence, T7) 

 

This might have contributed to the ongoing postponements in T11, which had not 

been heard at the time of writing despite over a year having elapsed. In addition, this 

tight scheduling meant that when trials were not progressing as planned, there was a 

risk of having to postpone so that judges or barristers could meet their other 

obligations. For example, T18 was nearly postponed when delays meant that the trial 

would not be finished before the judge’s next commitment. Ultimately, it was the 

clerk’s quick-thinking that prevented further delays, as she arranged for the case to 

be taken up by a new judge who had more leeway in his schedule.  

 

4.1.2.2 A ‘Black hole’ of paperwork 

 
Inefficiencies were also caused by what one judge termed the ‘black hole’ of 

paperwork. This ‘black hole’ occurred in ten trials and referred to the late delivery of 

paperwork or information required for the trial. For example: 
 

98 Case Management Judges are those who take on the majority of hearings about court orders and other 
case management issues being dealt with in that court area. 



102 | P a g e  
 

 

Prosecution: “[I apologise that the proposed amendment to the indictment 
hasn’t been given to you yet]” 
Judge: “Yes, well, there seems to be a black hole that swallows these 
things.” (T1) 

 

This was so common that it became a source of humour for legal professionals, with 

one defence barrister feigning surprise when he was shown evidence before the 

discussion about its inclusion.  

 

Prosecution: “[I have the layout diagram Victim/Survivor drew now]” 
Judge: “[Has Defence been able to see it]?” 
Defence: “[I have seen it, for once]” 
Judge [laughing]: “[So it’s just me in the dark]” 
Defence [laughing]: “[It makes a change].” (T15) 

 

Even this perceived triumph came late, though; since the CPS and police had 

previously been unable to locate the diagram in question. Despite the humour, then, 

this ‘black hole’ had the potential to seriously affect the efficiency of trial. 

 

Defence2: “Unexpectedly for us, we’ve found out that the next witness to be 
called is not [Victim/Survivor2], but rather [Victim/Survivor3]” 
Defence1: “[We can’t do cross-examination yet because] there’s a body of 
unused evidence that still hasn’t been seen” 
Judge: “Yes, and I’m rather concerned about that.” (T1) 

 

In fact, one trial was even postponed because of the CPS’s failure to respond when the 

Defence requested contact details for a potential witness. 

 
Judge: “[When did you decide to talk to Defence Witness? And when did 
you ask for contact details? And when did you get a response]?” 
Defence: “[As of last week, we hadn’t had a response]” 
Judge: “No response! [Can you double check]?” 
Defence: […Checks and confirms this…] 
Judge: “So what you didn’t know then, was that she was about to be 
released [from prison and you wouldn’t know where she was living 
anymore]?” 
Defence: “[We only found that out this morning].” (T3) 
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In addition, the ‘black hole’ of paperwork was considered detrimental to defendants’ 

rights because fair trial includes the disclosure of any evidence that might be used 

against them. At least three trials therefore involved a discussion about whether or 

not the judge could allow evidence to be used if it had been delivered late, although 

only one of these was successful. 

 

Judge: “[It should have been sent to Defence]” 
Prosecution: “Well exactly. [It basically says that he had been drinking lots 
around that time, which is consistent with Victim/Survivor’s claim he was 
out and drinking. He says that he was not doing anything of the sort, so it is 
relevant]” 
Judge: “Very well, thank you. If I can repair any damage at this stage: No, 
the Prosecution cannot cross-examine on relevant material because it has 
not been disclosed [and] because it may be adverse...” (T12) 

 

The judge in this case accepted that the material would have been relevant if 

submitted to the defendant earlier and so the ‘black hole’ of paperwork influences 

more than just trial efficiency: it might also affect conviction chances.  

 

Despite these detrimental effects, most judges were unwilling to explicitly blame 

anyone for the ‘black hole’. 

 

“I’m not seeking to place blame but, but why is it that there is still unused 
material waiting?” (Judge, T1) 
 

Judge: “[Well we need to look at it] because this is now an ambush... we 
may be starting again.... it has the capacity to derail the trial” 
Defence: “Well it should have been a bad character application” 
Judge: “[We need to digest it...] I’m not being critical of anyone…” (T12) 

 

This did not mean that no one was to blame, however. For example, Defence1 in T1 

explained to me that the judge was merely being polite and that the late disclosure 

was due to limited CPS funding99. It is therefore positive that the judge in T3 did 

acknowledge the police and CPS’s responsibility when their disorganised 

communication led to the trial being postponed. 

 

 
99 Concern about limited CPS funding was discussed by legal professionals in twelve trials, with barristers 

and judges often commenting on the lack of trial support available from CPS officers (Field notes, T6). 
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“By Thursday, the, um, court should have a letter provided by the CPS 
explaining [what happened]... Something seriously did go wrong here, I’m 
not trying to rub anyone’s nose in it, things go wrong, but if an individual is 
at fault here then it’s important that they know.” (Judge, T3) 

 

This is because either the police Disclosure Officer100 or the CPS caseworker failed to 

inform the Defence about a previous allegation made by the victim/survivor and 

defendant against a third party. This evidence then emerged on the day of trial, as did 

the lack of communication between the CPS and defence solicitor that had led to the 

loss of a potential witness’ whereabouts (see above). The trial was subsequently 

postponed while the new evidence was considered and the ‘black hole’ of 

correspondence about the witness was resolved. By seeking an explanation rather 

than maintaining a polite facade, the judge therefore attempted to prevent similar 

mistakes in future and so hopefully contributed to the alleviation of delays. 

 

4.1.2.3 Late arising evidence 

 

Closely linked to, and often caused by, the ‘black hole’ of paperwork was the fact that 

previously unknown evidence emerged on the morning of trial and had to be 

considered in eight trials, demanding a pause in the proceedings. As already noted, 

this late arising evidence led to three trials being postponed; for example one of the 

reasons for postponement in T7 was that: 

 

“A few moments before you came into court we received a statement 
[saying that Victim/Survivor told a doctor she’d had a relationship with 
Defendant], which of course flies contrary to her DVD evidence again.” 
(Defence, T7) 

 

In addition, it was newly emerging evidence that led to the late guilty plea in T8. This 

‘new’ evidence was of a forensic nature, leading the judge to comment that is was 

“almost inconceivable” (T8) for the CPS not to have known about it before trial.  

 

It is therefore likely that some delays could have been avoided, or cases dealt with 

before reaching trial, if such evidence had been discovered and dealt with earlier. This 

makes it worth establishing the reasons for such late discovery, and although trial 
 

100 A Disclosure Officer is either a police officer or CPS caseworker whose role it is to submit all the unused 
evidence to the Defence. 
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observations cannot provide evidence about what happened outside court, they did 

offer some insights. For example, there were difficulties with the ‘black hole’ of 

paperwork described above, and the evidence often arose when barristers introduced 

themselves to witnesses for the first time: 

 
“[Yes, some of it is because of comments arising today when I went to 
introduce myself].” (Prosecution, T18) 

 

The lack of pre-trial contact that prosecution barristers had with key witnesses, such 

as the victim/survivor, may therefore have contributed to delays. While court 

observations do not provide comprehensive data about pre-trial meetings, it was 

noted in several trials that the Prosecution and victim/survivor had only been 

introduced that morning, and had not met at all in T9. 

 

4.1.2.4 Late arising legal arguments 

 

Legal applications, and their resultant legal arguments, are ideally resolved before the 

day of trial; however nine cases experienced delay while a late legal argument was 

dealt with. This was sometimes unavoidable, mostly in relation to sexual history 

evidence, because the application had occurred in response to the evidence of trial.  

 

Victim/Survivor1: “[No, I’d never cheat on someone, I don’t believe in 
that]” 
Defence1: “Your Honour, I regret that a matter of law has arisen.” (T1) 

 

In this trial, Victim/Survivor1 appeared to suggest that she had more than one man 

interested in her during a police interview about an unrelated matter. This was then 

introduced as sexual history evidence to contradict her claim above. Other 

applications might have been late because of case law, for example it was noted that 

bad character arguments should wait until after the victim/survivor’s cross-

examination “so I could take account of the strength of her case... because 

Archebold101 says that’s what a judge should do” (Judge, T15). However, another 

judge noted that “It would have been better if it had all been sorted before today”, 

suggesting that case law was not an excuse for late bad character applications.  

 

 
101 Archebold is the name of the law manual that judges and barristers use as guidance in legal arguments. 
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Other arguments did not seem to have any legal justification for their late submission, 

for example the Defence in T7 said “I acknowledge [the sexual history application] is 

being raised late”, but did not provide an explanation. Nor was he asked to justify the 

lateness, and this reflected a general trend that judges portrayed late arguments as 

unavoidable without explaining why this was true. For example: 

 

“The fact that the application to, er, sever, has come at a late stage is not a 
reflection of poor practice... this is the only occasion on which such an 
application could be brought.” (Judge, T1) 

 

When speaking to one of the barristers about this later, however, I was informed that 

the judge was being polite and that the delay was due to the CPS failure to provide 

their unused material102 (Field notes, T1). Some legal arguments therefore did not 

need to occur late, which would have prevented some delays. 

 

4.1.3 Good practice: Attempts to alleviate delays  

 

Despite the pervasiveness of delays, court staff routinely attempted to alleviate 

inefficiency. In fact, fifteen of the eighteen trials featured good practice along these 

lines, making it almost as pervasive as the delays themselves. Much of their efforts 

related to the delays caused by special measures technology (Section 4.2.1.1), but 

other good practice included ‘gap-filling’ and rearranging trial listings. ‘Gap-filling’ 

refers to attempts at making the delays more productive, using the time to undertake 

a task that would have been done at a later date anyway. For example, time was spent 

discussing the judicial directions that would otherwise have been considered the 

following day. 

 

“I suppose we can use some of the time, to deal with some of the directions 
of law [so] we will not be wasting time.” (Judge, T1) 

 

In addition, a couple of judges attempted to shift the natural breaks in the court day 

to make up efficiency.  

 

 
102 As part of the defendant’s right to fair trial, it is a legal requirement that the Prosecution provide the 

Defence with any evidence that they have gathered but chosen not to use. 



107 | P a g e  
 

Prosecution: “[Doctor can only be present this afternoon, so we may need a 
long break over lunch]” 
Judge: “[It’s not a problem to start the defence case, then go back to 
Doctor]” 
Defence: “[I’d rather not do that because it will affect Defendant’s 
evidence]” 
Judge: “[Ok, but try and get Doctor here for 1.30 rather than 2.00]” 
Prosecution: “[No problem].” (T5) 

 

After failing to ‘gap-fill’ with the defendant’s evidence, the judge attempted to 

shift the lunch break forward and have the doctor witness arrive early to make 

up lost time. Ultimately, this failed because the court clerk and usher were 

unable to change their lunch hours103, however it is positive that the judge 

attempted to alleviate delays with lateral thinking. 

 

Legal personnel also attempted to rearrange other listings to prevent delay; for 

example the Listings Office moved a long sentencing that the judge in T15 had 

been due to deal with. This prevented further delays in a trial that had already 

suffered many setbacks. As previously mentioned, the clerk and prosecution 

barrister in T18 were quick to check the schedules of other judges when the 

current judge’s other commitments threatened to postpone a trial. 

 
Prosecution: “[We could get a different judge to try the case this week]?” 
Judge: “[Yes, good idea].” (T18) 

 

While not always successful, these attempts to alleviate delays are worth noting, 

especially since such efforts were rarely observed in the pilot study (Smith and 

Skinner, 2012). It is also worth exploring what more could be done in order to make 

these efforts more successful. 

 

4.1.4 What can be learned from these observations? 

 

These findings support many of the assertions in ‘Swift and Sure Justice’, which argued 

that “a member of the public would be astounded if they visited a court... [because] 

they would see rigid working practices and they would see a culture that seems to 

tolerate waste, delay and failure” (Ministry of Justice, 2012a:28). While the attempts 
 

103 The court lunch break was normally between 1-2pm and the usher often had to serve several courts at 
the same time, making it difficult to shift from these hours. 
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to alleviate delay suggest that wasted time was not tolerated in this court as much as 

‘Swift and Sure Justice’ suggests, I did find a pervasive inefficiency. In addition, the 

high proportion of cases being postponed or cancelled is also considered problematic 

by the Ministry of Justice (2012a). It is noted, for example, that 40 percent of Crown 

Court cases in 2011 were cancelled, while another 14 percent were postponed; and 

32 percent of these deferrals were caused by either the Prosecution or Defence not 

being ready for trial (Ministry of Justice, 2012b). While the present research did not 

obtain a statistical breakdown of the reasons for postponement, the observed 

influence of late arising evidence and late legal arguments reflects these Ministry of 

Justice figures because it meant that barristers were not trial-ready. 

 

The observations also support the assertions of Temkin (2000), Sumray (2007) and 

Payne (2009). Temkin (2000) found that barristers perceive delays as a significant 

problem needing to be addressed and this is reflected by the many attempts to 

alleviate delays that I observed. In addition, Sumray’s (2007) assertion that delays are 

likely to cause serious distress for victim/survivors seems to be reflected in the 

observations. Although only two victim/survivors were visibly upset explicitly 

because of delays, it is noteworthy in that it contributes support for the existing 

literature. Finally, these observations support Payne’s (2009) assertion that delays 

are a significant part of the court process and often occur because of difficulties with 

trial listings or barristers not addressing out-standing issues and legal applications 

before the trial date. This assertion led Payne (2009) to recommend the wider use of 

Wasted Cost Orders, which force one party to recompense the other where there has 

been unjustifiable time- and therefore money- wastage104. Having said this, the rules 

and bureaucracy surrounding these Orders could add to the inefficiency of courts and 

a better incentive might be an annual bonus for prosecution barristers and CPS 

lawyers who are trial-ready on time for a certain percentage of their cases. While a 

similar incentive could arguably be developed for defence barristers, this may 

compromise the defendant’s right to fair trial and so it might be best to deal with just 

the prosecution delays in this way105. While it could be argued that increasing 

financial and staff resources might also improve delays, since this was part of what 

legal professionals blamed in the observations; the PCC for Northumbria, Vera Baird 

 
104 For example, if one party did not attend court for a hearing without good reason. 
105 These observations suggest that it was normally the prosecution who was not trial-ready, so focusing on 

incentivising them may be enough for a significant improvement in efficiency. 
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(personal communication) has said that similar problems were noted even when 

funding was higher.  

 

Payne (2009) also recommended listing trials to start in the afternoon on the first 

day, so that victim/survivors could avoid some of the delays that occur pre-trial by 

only attending on the second morning. The observations discussed above appear to 

support this idea, since the vast majority of delays occurred on the first day of trial 

and therefore while the victim/survivor was present. This recommendation would 

not merely protect victim/survivors from delays, though, as Burton et al (2006) 

suggest there could also be benefits for evidence quality. A victim/survivor’s 

evidence, they argue, is regularly undertaken in two sittings because delays on the 

first day of trial mean that there is no time for cross-examination once evidence-in-

chief is finished (Burton et al, 2006). Judges commented that this has a detrimental 

effect on the victim/survivor’s ability to remember what was said during evidence-in-

chief (Burton et al, 2006); a serious problem in light of the focus on inconsistencies 

discussed in Chapter Five. By starting the victim/survivor’s evidence on the second 

morning of trial, it may therefore be possible to complete both evidence-in-chief and 

cross-examination in one sitting; improving evidence quality while also alleviating 

the waiting around that victim/survivors experience. Similarly, the observations 

provide support for Hamlyn et al’s (2004) suggestion of using pagers to allow 

victim/survivors to wait away from court during delays. This is because legal 

personnel were keen to send victim/survivors away whenever they knew delays 

would continue for a while, but pagers would allow the victim/survivor to leave 

before this point since they would be easily contactable if needed. Victim/survivor’s 

experiences of trial could therefore be improved without reducing court efficiency. 

 

In addition, these observations create recommendations of their own. As discussed in 

the pilot study (Smith and Skinner, 2012); the amount of time allocated to morning 

listings influences the chance of delays caused by overrunning cases. For example, a 

minority of judges failed to acknowledge their vast caseloads and so expected 

witnesses to attend court as if these additional hearings did not exist. Other judges 

showed awareness about the likely length of their parallel cases and adjusted the trial 

start times accordingly. Something as simple as a realistic start time, while not 

guaranteeing a lack of delays, is therefore useful for limiting the amount of 

unnecessary waiting experienced by witnesses (see also Smith and Skinner, 2012). 
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Additionally, judges in cases featuring sexual violence or especially vulnerable 

witnesses should have to justify any pre-trial cases dealt with on days where 

victim/survivors are due to give evidence. 

 

Another implication of these observations is that many delays did not appear to be an 

inevitable part of trial, so greater exploration of their causes could make court 

processes more efficient. One such issue in need of exploration is the impact of 

barristers’ work schedules on their ability to address legal arguments and 

applications before the morning of trial. In member checks, a barrister argued that 

legal applications arise late because legal professionals’ schedules are full and they 

often only discover which judge will hear a case on the day before106. If these 

applications are occurring late because barristers simply do not have time to address 

them beforehand, it could have serious implications for the Government’s intention to 

increase court workloads (see Ministry of Justice, 2012a). Further discussion about 

the impact of the Government’s plan for ‘Swift and Sure Justice’ is therefore essential 

for ensuring that it does not unwittingly compound delays. 

 

Similarly, it is important that the absence of pre-trial meetings between the 

victim/survivor and prosecution barrister be explored. If, as these observations 

suggest, the lack of previous meetings can cause evidence to arise on the morning of 

trial, then it is worth investigating the options for some form of pre-trial meeting. The 

use of pre-trial meetings between the victim/survivor and prosecution barrister can 

be controversial in England and Wales; however Ellison (2007) notes that they are 

routinely used in the U.S. without difficulty and the Bar Council (2005) have 

encouraged their use in England and Wales (see Chapter One).  

 

Finally, these observations show that inefficiencies over paperwork do not merely 

cause delays, but also have the potential to limit the evidence heard at trial. The right 

to fair trial means that information was occasionally withheld from the jury because 

of its late introduction and so had the potential to affect conviction chances; just as 

failed applications to withhold such information arguably impinged upon defendants’ 

rights. It is therefore beneficial from all perspectives to deal with the ‘black hole’ at 

the police and CPS stages. Attempts to improve the inefficiencies of the police and CPS 

 
106 The barrister felt that it was best to have the same judge who makes pre-trial decisions being the judge 

who also tries the case, although she acknowledged that this was not always possible. 
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have been discussed for many years (see HMCPSI, 2007); for example Ewing (2009) 

notes the potential benefits of post-acquittal meetings that aim to prevent errors 

being repeated. These meetings between the police and CPS could be extended to 

include a discussion of what went wrong when trials have to be postponed, thereby 

ensuring that lessons are learned and improvements are made. This alone is unlikely 

to create change, since Ewing (2009) notes that time constraints already make these 

meetings rare. It may therefore be useful to incentivise prosecution barristers and 

CPS lawyers to be trial-ready in the ways discussed above, and judges should be 

encouraged to question what has gone wrong rather than simply being polite. The 

one judge I saw undertake such questioning was from the High Court and had a 

notably more hierarchical power relationship with the barristers in the case. It may 

therefore be useful to further explore the complexities of power relations among 

barristers and circuit judges using interview research to provide insight about the 

barriers to discipline. 

 

4.2 Difficulties with Special Measures 

 

Another strongly recurring theme was that the use of special measures, most 

commonly video links or pre-recorded DVD interviews, often featured difficulties. 

These complications can be divided into those that caused delays and those that did 

not, for example sound problems or intimidation while entering the screened witness 

box. In light of the increasing reliance on special measures (see Chapter One), it is 

important to explore these complications and discuss what could be learned from 

them. 

 

4.2.1 Special measures related delays 

 

Special measures were linked to delays in all except two cases that used them; with 

an average delay of 75 minutes per trial. In T11, the need for special measures, and 

failure to adequately provide them, was even one of the factors that contributed to 

the case being postponed. This is because the victim/survivor was deaf and had 

severe learning difficulties, requiring both a sign language interpreter and an 

intermediary to be present. Despite knowing about her needs before the day of trial, 

the CPS did not book these specialists for long enough to ensure that the 
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victim/survivor’s evidence could be completed and so the case was postponed until 

all relevant professionals were available again107.  

 

The vast majority of delays relating to special measures involved video links and pre-

recorded DVD evidence. These measures became notorious for delays because of 

technical faults. 

 

“This must come as no surprise; these problems come in pretty much every 
trial that uses them.” (Prosecution, T6) 
 

“There are always some technical difficulties in a case like this.” (Judge, T6) 
 

These difficulties included sound problems (T1), the DVD skipping (T10) and the 

witness room DVD player failing (T15). In fact, the technology was deemed so 

unreliable that the two defence barristers in T10 said they could not remember a case 

using the technology without experiencing problems. This was reflected in my 

observations because all twelve uses of video evidence featured some form of 

problem, although only eight of these caused significant delays. 

 

As well as a routine problem, delays because of special measures were perceived as a 

significant difficulty for victim/survivors. Indeed, one barrister noted that “if 

designing something to upset the witness, you couldn’t do a better job” (Defence, T9). 

It is therefore positive that, as with delays in general, legal personnel proactively 

attempted to alleviate the delays caused by special measures technology.  

 
4.2.1.1 Good practice: attempts to alleviate delays relating to special measures 

technology 

 

These attempts to alleviate delays included campaigning for investment in new 

technology, allowing victim/survivors to watch their pre-recorded DVD separately, 

and swapping courtrooms when technical faults occurred. The judge in T1 felt 

strongly about improving the technical facilities and noted making “a terrible fuss” 

about needing further investment108, which he hoped would “avoid some of the 

 
107 At the time of writing, this trial had yet to be heard despite over a year elapsing. 
108 He was successful and the court received £250,000 Ministry of Justice investment in new facilities. 
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delays we’ve experienced in the last few months” (Judge, T1). This investment did not 

solve the technical problems, though, and one Clerk noted of the new facilities: 

 

“I haven’t had one of those [video links] work yet, I have to say... the 
synchronisation [with the witness room] has been a problem.” (Clerk, T10) 

 

These continuing faults were widely perceived to be a result of cheap DVD players, 

for example one judge claimed: 

 

“They pretend that which is bought for £20 is bought for reasons of quality 
when it isn’t.” (Judge, T12)  

 

Ultimately, this meant that three of the seven cases using the new DVD players sought 

out the old ones to use instead. One judge even requested the make and model of the 

old players so that he could purchase one to have in his courtroom (T12).  

 

Another common method of preventing delays was to allow the victim/survivor to 

watch their pre-recorded DVD separately, rather than via the video link. This occurred 

in six of the ten cases that used pre-recorded evidence as it prevented the common 

problems with synchronisation between the court and witness room. The judge in T1 

was initially wary that having the victim/survivor watch separately might be legally 

problematic. 

 

“[I have spoken to another judge about watching the video separately to 
Victim/Survivor2 and he sees no problem with it, but I know it’s not 
necessarily good. Can you consider the law for five minutes to be sure]?” 
(Judge, T1) 

 

He was soon satisfied, however, that it did not cause any difficulties. Another judge 

noted that watching the DVD separately “should be standard practice, it seems to me” 

(T18) because it prevented technical faults and allowed the victim/survivor to watch 

at their own pace while causing no legal hindrance. 

 

Finally, court staff attempted to alleviate the delays by moving to another courtroom 

in which the facilities were working.  
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“Clerk calls around the other courts with special measures to see if it’s 
possible to move, but all except one are using them or having problems 
too...... everyone moves to that court.” (Field notes, T6) 

 

Unlike in the pilot study for this research (Smith and Skinner, 2012), the swapping 

even occurred when the other courtroom was in use, as long as a trial had not yet 

started. 

  

“Usher calls round the other courtrooms with special measures equipment 
to arrange a swap. One court isn’t using theirs and hasn’t yet sworn the 
jury into the trial just starting, so they swap.” (Field notes, T5) 

 

Through this lateral thinking, clerks and ushers therefore alleviated the delays caused 

by faulty special measures equipment.  

 

4.2.2 Other difficulties relating to special measures  

 

In eight of the eleven trials using special measures, there were also challenges that 

did not result in delay but which deserve exploration here. One of these challenges 

was an ongoing problem with poor sound quality. 

 

“Despite our best efforts, this witness’ evidence is not intelligible using just 
the video [so we will also use transcripts].” (Prosecution, T1) 

 

While this mostly affected the pre-recorded DVDs, it sometimes impacted upon the 

victim/survivor’s live evidence. 

 

“[The video link has a ‘Skype effect’] which is something we’re just going to 
have to bear in mind during cross-examination.” (Judge, T9) 

 

The sound delay in this trial therefore had the potential to impact upon the 

victim/survivor’s ability to understand questions and respond clearly during cross-

examination, which is already a time of confusion and manipulation (see Chapter Six). 

Video links were also perceived as problematic because of the poor standard of 

witness rooms in which victim/survivors had to sit. One judge noted that “it’s quite a 

difficult, oppressive room to be in”, while the prosecution barrister in that trial 

described it as “cramped... no window” (T4). In T6, this led to a change in the special 
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measures application; with the victim/survivor preferring to be cross-examined 

using screens rather than staying in a witness room that was described as “like a 

cupboard” (Prosecution, T6). 

 

Screens109 were equally problematic, though, because victim/survivors were still at 

risk of intimidation. This intimidation often occurred while the victim/survivor 

walked past the public gallery to reach the witness box (see also Section 4.3.2); 

however there were also occasional encounters with the defendant. For example, T9 

was a re-trial because the defendant had shouted at the victim/survivor behind the 

screen during her original evidence. This caused such distress that she became ill and 

the case had to be postponed. Another victim/survivor accidentally bumped into the 

defendant where he was waiting outside the courtroom. 

 

“Defendant is sitting outside with his friends and family when 
Victim/Survivor is brought up, so Witness Service asks if she can sit in 
court rather than wait outside with him. Defence agrees and 
Victim/Survivor enters the witness box, then Defence gets Defendant (and 
his friends and family) to come into court. In the public gallery, there are 
now two women with notebooks and ten Defendant supporters. Everyone 
ignores Victim/Survivor behind the screen, although she is crying.” (Field 
notes, T14) 

 

This shows the serious risk of intimidation if the victim/survivor’s entry into court 

was not carefully managed. Such distress was avoidable, showing the need for lessons 

to be learned. 

 
4.2.3 What can be learned from these observations? 

 

These observations support the existing literature around special measures and 

provide new insights that have implications for policy. The limitations of special 

measures have been noticed elsewhere, for example several reports highlight fears 

about poor sound quality when using video links and DVD evidence (HMCPSI, 2007; 

MacMillan and Thomas, 2009; Stern, 2010). The observations outlined above suggest 

that these fears might be well-founded, although not every case had difficulties with 

sound and so it does not appear to be a universal or inevitable problem. The revised 

 
109 Screens used in this court were opaque boards attached to the witness box, concealing the 

victim/survivor from the defendant and most of the public gallery. 
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‘Achieving Best Evidence’ (2011) guidance sought to highlight best practice on 

preventing low sound quality; however the ongoing difficulties suggest that either the 

guidelines or implementation are incomplete. Research into practice at both the 

police recording and court playback stages might therefore help establish whether 

further investment in technology is the key to improving delays, or whether the 

problems are rooted elsewhere.  

 

These observations also support Payne’s (2009) critique that some courts have 

inadequate witness facilities. Despite this court having a good reputation for witness 

support, and the rest of the building being spacious and light, legal professionals 

recognised that the witness rooms were substandard. The fact that one woman saw 

the small witness room and decided to give evidence in the presence of the defendant, 

albeit behind a screen, shows that substandard facilities are a central part of the 

victim/survivor’s court experience. Here, lessons may be learnt from the specialist 

Sexual Violence Courts in South Africa110, where great attention has gone into the 

style and decoration of witness rooms (Walker and Louw, 2003). Rather than seeing 

decor as inconsequential, Walker and Louw (2003) note that these specialist courts 

have murals and carefully chosen furniture to put victim/survivors at ease and create 

an informal atmosphere around court. Payne (2009) has argued that amending 

substandard witness facilities would not be overly expensive, and both the South 

African court evaluation and observations above suggest it could have a positive 

impact for the witnesses who use them. Courts should therefore explore how they can 

update their witness areas and use these amendments to create a positive and 

supportive atmosphere.  

 

The observations also support existing literature about accidental meetings between 

victim/survivors and defendants. Burton et al (2007) found that victim/survivors’ 

awaiting court were often very worried about bumping into the defendant or his 

supporters. The pilot study for this research suggested that such fears were justified, 

with one victim/survivor and defendant using the communal smoking area at the 

same time (Smith and Skinner, 2012). The present research observations reinforce 

these previous findings, highlighting talk about ‘encounters’ with the defendant’s 

family in one trial and a victim/survivor waiting outside court with the defendant in 

 
110 It is noteworthy that specialist courts are not a new jurisdiction and would still involve jury trials. 
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another. These may reflect the need for separate entrances to not only the court 

building, but also each courtroom. While the court in question did have two 

courtrooms with separate witness entrances, legal professionals and court staff 

assumed that these were locked (Field notes, T1), and the remaining courtrooms had 

no such facilities. Even without developing separate entrances for victim/survivors, 

vulnerable and intimidated witnesses could use alternative entrances, for example 

the judicial corridors, and so avoid the risk of these daunting encounters. This did 

occur in one trial and so there does not appear to be any reason why it could not have 

happened in all trials using screens. 

 

There were also difficulties that do not seem to have been discussed in the existing 

literature. Delays were a routine part of using special measures, especially video links 

or pre-recorded DVD evidence, and legal personnel recognised the negative impact 

this was likely to have on victim/survivors. While the court invested in new 

technology to alleviate this, the investment appears to have been largely unsuccessful. 

It therefore seems important to publicise the good practice observed so that delays 

can be addressed even when equipment fails. For example, it should be routine 

practice to swap courtrooms when there are technical faults, as this prevented 

serious delay in several trials. During the pilot study, it appeared that court-swapping 

could only occur when the alternative room was not in use (Smith and Skinner, 

2012); however the current observations suggest that legal personnel were willing to 

move as long as a jury had not been sworn in. While this is positive, it is unclear why 

courts could not be swapped even if a jury were present; as long as the trial had 

reached a natural pause, such as the end of a witness’ evidence. Prioritising delay 

prevention by swapping courts may therefore improve trial efficiency.  

 

Additionally, it appears that delays could be alleviated if victim/survivors were 

allowed to watch their pre-recorded DVD separately. Even if the DVD was watched 

simultaneously, but using a separate DVD player rather than relying on video link, the 

problems with synchronisation would be alleviated. As several judges mentioned, 

there do not appear to be any legal requirements for the victim/survivor to watch the 

evidence concurrently; and as such, this measure provides significant benefits 

without any limitations. In addition, having the victim/survivor watch their pre-

recorded evidence separately allows them to move at their own pace, taking breaks 

during difficult moments without disrupting the trial. While this may mean that juries 
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finish watching the DVD before the victim/survivor does, it is unlikely to cause any 

delay because breaks in the trial, for example lunchtimes, are often planned around 

the end of evidence-in-chief and would give the victim/survivor time to ‘catch up’.  

 

Finally and perhaps most controversially, if the technological difficulties and other 

problems associated with special measures are not addressed, it may be necessary to 

inform victim/survivors about the real risks of each type of special measures. Burton 

et al (2007) have previously discussed the need to ensure that vulnerable and 

intimidated witnesses make informed choices, highlighting misunderstandings about 

whether or not the defendant would see them when using video links. Similar 

arguments could be made in relation to the risk of delays, since it might affect a 

victim/survivor’s preference if using video evidence could mean waiting around for 

several hours111. In addition, the reality of entering court past the public gallery might 

change a victim/survivor’s opinion about using screens.  

 

This is contentious because it could excuse courts from tackling the difficulties 

surrounding special measures, and hearing the potential complications might add to 

fear about giving evidence or put victim/survivors off using special measures that 

could help them. Additionally, it could be argued that being given a choice between 

video links, with their potential delays, and screens, without the risk of delay, is not 

really a choice at all. Such an argument ignores the limitations of screens, though, and 

explaining the potential problems of each special measure may at least allow 

victim/survivors to prepare for complications rather than being surprised when they 

arise. Payne’s (2009) argument for providing victim/survivors with honest and 

practical information about special measures therefore seems appealing, as long as 

this does not deflect attention away from attempts at improvement.  

 

4.3 Difficulties with the Public Gallery  

 

Another emergent theme was that the public gallery appeared to be intimidating in 

twelve of the eighteen trials. This was often linked to the challenges of using screens 

as special measures; however those sitting within the public gallery were also 

affected. The following section will therefore discuss the intimidation experienced 

 
111 Although the risk of delays should be addressed, it is important to recognise the realities as they stand 

and not just the ideals that we aim to achieve. 
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within the public gallery, before exploring the intimidation of witnesses by people 

sitting in the public gallery. Finally it will outline the distractions created by the 

public gallery, before asking what these observations mean for policy and the existing 

literature. 

 

4.3.1 Intimidation within the public gallery 

 

Potential intimidation of those sitting in the public gallery was relatively common. In 

nine of the eleven full trials, this involved the victim/survivor’s family having to sit 

with a group of the defendant’s supporters. For example, in T1, Victim/Survivor1’s 

father sat alone with five of the defendants’ supporters, and felt the need to tell them 

that he was not going to cause trouble. Similarly, the victim/survivor’s parents and 

sister in T14 sat alongside eleven of the defendant’s friends and family. At one point, 

the sister and a Witness Service volunteer sat alone between two sets of three 

defence supporters (T14). On another occasion the defendant shouted homophobic 

abuse at the victim/survivor’s sister as she sat in the public gallery. 

 

“Don’t look at me, you dyke.” (Defendant1, T1) 

 

This highlights how the public gallery can be daunting for those whose experiences 

are not usually considered, but who are significant stakeholders in the case.  

 

In one trial, the victim/survivor also entered the public gallery to watch her ex-

partner’s guilty plea. The legal personnel were very considerate of her emotions 

during this, attempting to limit the time she would sit with the defendant present. 

 

“Victim/Survivor and three supporters also enter public gallery next to 
me... Barristers ask for Defendant not to enter until Judge is in court to save 
Victim/Survivor sitting in the same room as him for longer than 
necessary.” (Field notes, T8) 

 

Despite this positive consideration, the victim/survivor’s experience of sitting in the 

public gallery was visibly distressing and this was exacerbated when the defendant 

initially refused to plead guilty, instead calling out to her in their first language (Field 

notes, T8). Eventually, the defendant pleaded guilty and, after being sentenced, called 

out to the victim/survivor once more. 
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“Again, Defendant goes to the edge of the dock and speaks to 
Victim/Survivor in their first language. No one says anything, the 
barristers don’t check what he says or seem concerned at all, but the dock 
officer takes him to the cells.” (Field notes, T8) 

 

This shows how, despite initial consideration by legal personnel, the victim/survivor 

had to endure unnecessary contact with the defendant in order to watch the case’s 

conclusion. Interestingly, this is one of the reasons that another prosecution barrister 

asked a victim/survivor’s family to convince her not to enter the public gallery.  

 
“Prosecution asks Victim/Survivor’s family to tell her not to sit in the 
public gallery, saying it may be too difficult seeing Defendant and could 
fuel claims that she’s trying to cause trouble.” (Field notes, T15) 

 

The public gallery was therefore presented as a place not for victim/survivors, 

although it was never recognised that their family and friends may experience similar 

struggles because of sitting alongside the defendant’s supporters.  

 

4.3.2 Intimidation of witnesses 

 

The public gallery could also be intimidating for witnesses giving evidence. This was 

because the defendant often had strong support, with only three trials112 lacking any 

defence friends and family in court. For the most part, their presence remained 

respectful of the witnesses being questioned, but occasionally this changed. For 

example, a woman known to the defendant in T4 sat and laughed while the 

victim/survivor experienced a difficult cross-examination (Field notes, T4). Similarly, 

all of the prosecution witnesses in T9 asked to have screens while giving evidence 

when it became clear that the public gallery would be full of the defendant’s friends. 

This fear of intimidation may have been justified, since some of the supporters 

demonstrated a willingness to threaten witnesses. 

 
“Defendant’s friends tell him ‘we’ll sort it out after this’ about 
Victim/Survivor giving her statement. Defence hears but doesn’t say 
anything, despite there being an existing contempt of court case about the 
Defendant’s family intimidating her.” (Field notes, T9) 

 
112 These three trials also ended up being cancelled before the end of the first day, so the victim/survivor’s 

or defendant’s friends and family may have planned to attend later. 
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As discussed in Section 4.2.2, screens did not automatically prevent intimidation by 

the public gallery. This is partly because they did not hide the witness from the whole 

seating area, allowing Victim/Survivor1 in T1 to see many of the defendant’s friends 

and family while giving her evidence. Most judges failed to recognise this practicality; 

with only the judge in T12 checking which areas of court remained visible before the 

victim/survivor entered. In addition, most witnesses using screens had to walk past 

the public gallery in order to reach the witness box: 

 

“Victim/Survivor exits, hiding her face from the public gallery and starting 
to cry.” (Field notes, T14) 

 

In the above trial, the victim/survivor had to repeatedly enter and exit the courtroom 

in front of eleven defence supporters. While this was unusual in its extremity, seven 

of the nine victim/survivors who used screens had to walk past at least one of the 

defendant’s friends and family. In fact, only three judges recognised the need to 

protect the victim/survivor or other prosecution witnesses from the public gallery. 

One of these judges was able to use a separate witness corridor and entrance to bring 

the victim/survivor into court without seeing anyone (T1). The other two judges did 

not have this facility and so asked the public gallery to exit court while prosecution 

witnesses (T9) or the victim/survivor (T12) entered.  

 

The latter judge actually put great thought into the process: 

 
Judge: “Right, we need to work out the logistics of cross-examination 
because she’ll have to come through the public corridors” 
Defence: “[I know there was some encounter between the two families 
outside and some words were said. But I think if Defendant’s family go 
outside while she enters then it’s fine]” 
Judge: “[But we can’t risk an accidental sighting because it would rattle her 
and wouldn’t be fair on her evidence. We’ll remove Defendant and the 
public gallery while Victim/Survivor comes down the private judicial 
corridors and gets into the witness box]. I’m not going to make it private 
court because then the defendant’s friends and family can’t be here.” (T12) 

 
The fact that this judge considered the potential effects on the victim/survivor’s 

ability to give evidence is an example of good practice that should be acknowledged.  
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4.3.3 Distractions from the public gallery 

 

Finally, the public gallery could be distracting for witnesses, jurors and legal 

professionals. This primarily occurred when a large number of students entered 

noisily or when people in the public gallery showed displeasure at what was being 

said. Six of the eleven full trials featured at least one set of students observing the 

court process, although this only occurred twice when the victim/survivor was 

present in court (T10; T18). Despite usually being present for less than an hour, the 

students often became fidgety and many whispered or giggled while intimate matters 

were discussed. In addition, their groups ranged from four to fifteen in number and so 

entering or exiting court was noisy. This led one barrister, when students returned to 

court for the second time during her closing speech, to comment that: 

 

Defence: “Perhaps the public gallery could sit still because it’s very 
distracting” 
Judge: “They’re entitled to come, let’s not embarrass them, perhaps you 
could pause while they sit down.” (T12) 

 

The judge’s reaction recognised the benefit of students learning about courts 

through observation, and revealed an expectation that legal personnel should ‘work 

around’ them. Having said this, students appeared to be the only group given such 

leeway and other members of the public gallery were subject to stricter rules. For 

example, friends and family of the defendants, and on one occasion the 

victim/survivor, displayed their displeasure about what was being said in court. 

 
“I’m sure it’s not intended... the ladies I referred to yesterday [in the public 
gallery]... She was drumming her fingers and shaking her head... and some 
of the jury were watching her do it...” (Judge to Defence2, T1) 

 

Such actions were deemed highly problematic, often because of an assumption that 

the jury’s perceptions of all events in court had to be carefully managed to ensure fair 

trial. Judges therefore attempted to regain order by warning the public gallery, or 

asking barristers to warn them, of the potential consequences. 

 

“[The public gallery must not react when barristers make statements 
because the jury may notice]. It’s not something that should be done and so 
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the wise thing to do would be to leave now if it’s going to be done.” (Judge, 
T15) 
 
Prosecution: “[People in the public gallery were making comments 
yesterday]” 
Judge: “[They’ll be charged with contempt of court if it’s heard again].” (T1) 

 

Indeed, two trials involved at least one person being removed from the public gallery. 

While it was recognised that the defendant’s friends and family “have a legitimate 

interest in the case” (Judge, T1); it was therefore deemed important to prevent any 

distractions from the trial. 

 

4.3.4 What can be learned from these observations? 

 

These observations provide an insight into some of the practicalities of trial that are 

ignored by existing literature. Konradi (2007) notes that victim/survivors are often 

aware of people in the public gallery and amend their demeanour accordingly, 

although this was American research and did not explore the impact of public 

galleries in detail. Further research into the public gallery and its influence on trial 

experiences, including interviews with victim/survivors and those sitting in court, 

therefore appears worth exploring. In addition, while these observations only provide 

an introduction to the types of issues affecting the public gallery; they do highlight 

some potential implications for policy.  

 

For example, the majority of trials using screens did not account for the possible 

intimidation that victim/survivors may feel when walking past the public gallery. 

This is important because the body language of these victim/survivors, for example 

hiding their face or becoming visibly distressed, suggested that such intimidation did 

occur. Courts therefore need to make use of separate witness corridors and 

courtroom entrances where available, and to develop alternative methods of entry 

where they are not. These alternatives could include using witness corridors if they 

exist, using judicial corridors, and removing the public gallery while victim/survivors 

enter the witness box. Such changes would not cost any money, since alternative 

corridors are already in place; or time, since the jury and defendant already leave 

court while victim/survivors enter. In addition, the Youth Justice and Criminal 
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Evidence Act 1999 provides for the emptying of the public gallery as part of special 

measures, so there is already a clear mandate for such actions. 

 

It may also be worth considering what measures might alleviate the confrontation 

and intimidation experienced by those inside the public gallery. This is especially true 

since at least two victim/survivors wanted to watch court proceedings once their role 

as witness had been fulfilled. This should come as no surprise, as victim/survivors 

have a unique stake in the case and this sense of ‘the right to hear’ has become a 

central aspect of new approaches to criminal justice, such as restorative justice (see 

Hudson, 2002). It is unclear what such provisions would involve, and interviews with 

victim/survivors and court staff would be required in order to better understand 

what is needed and what is realistic. Possibilities that could be explored, though, 

include the use of two public galleries in sensitive cases: one for defence supporters 

and one, screened gallery, for the victim/survivor and their supporters.  

 

This separation of galleries already exists in some courts, for example two 

courtrooms in the Crown Court being observed already had two different public 

seating areas. One of these was a separate viewing area on a mezzanine floor, behind 

glass and in clear sight of the whole courtroom except the jury bench. The other was a 

more traditional public gallery, identical to those in the rest of the courtrooms, where 

seats were arranged at the side of the room. This latter area could easily be ‘screened’ 

from the defendant and jury so that victim/survivors and their family were able to sit 

in court; however defence witnesses would need to walk past this gallery, as would 

defendants who were on bail. The separate, glassed area may therefore be a better 

option; however the defendant and other witnesses would have a clear view of 

anyone sat in the gallery. Modifying the glass to feature a one-way mirror would solve 

this, however the victim/survivor would still be able to observe the defendant clearly 

and many courtrooms will not have this second gallery already built-in. Ultimately 

there is no simple solution to the problem of special measures for the public gallery, 

however these observations suggest that it is a practicality to explore further. 

 

Finally, these observations highlight the need to ensure that groups of students who 

enter the public gallery are aware of court etiquette and do not leave until a natural 

break in the trial. This would avoid distracting witnesses or legal professionals during 

sensitive moments of questioning, because of the noise that such an exodus inevitably 
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causes. While it would be best to limit the numbers of students in court at any 

moment, the large volume of classes present, combined with having a limited number 

of courtrooms to observe, meant that this was often unfeasible. Having said this, it 

may be possible to limit the numbers allowed in sensitive trials so that the disruption 

is minimised. The potential impact of the students caused me to reflect on my own 

attendance (see Chapter Three) and so these observations also highlight the 

importance of a discussion about the ethicality of court research. 

 

4.5 Victim/Survivor Consideration: Positives and Ongoing Difficulties 

 

Alongside the various difficulties outlined above, there were many positive 

observations. Some of these have already been discussed in relation to good practice, 

for example the attempts to alleviate delay outlined in Section 4.1.3. Other positive 

observations related to an awareness of victim/survivors’ emotions; for example the 

need for breaks when giving evidence. These should be recognised; however there 

were also examples of limited victim/survivor consideration and ignorance about 

Independent Sexual Violence Advisors. This section will therefore explore both the 

positive and problematic aspects of victim/survivor consideration observed in court. 

  

4.5.1 Consideration while giving evidence 

 

In addition to the consideration already discussed, legal professionals often showed 

sensitivity towards victim/survivors as they gave evidence. For example, after 

Victim/Survivor3 left court without leave during cross-examination about her 

previous allegations, the judge said: 

 

“[Although we didn’t get answers, you’ve put your case and you should 
move on if she comes back]. In my view, there simply is no point in trying 
to go back... I’m much more concerned about her at the moment.” (Judge, 
T1) 

 

While it could be argued the judge failed to prevent unnecessary questioning about 

Victim/Survivor3’s credibility, he moved the barrister on once she displayed extreme 

distress. Trial rules dictate that barristers must establish what a witness says about 

their argument; however the judge recognised a need for flexibility when this rule 

meant questioning was likely to become excessively repetitive. 
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Furthermore, legal personnel attempted to put victim/survivors at ease before giving 

evidence. This could be as simple as giving victim/survivors a break whenever they 

wanted one, or when they became visibly upset. In fact, the victim/survivor’s 

evidence-in-chief and cross-examination always began with a reminder that they 

could have breaks when requested. 

 
“What you will find is that after a time, we will have a break... if you find 
you want a break before then, just ask the lady next to you and you will 
have one, ok?” (Judge, T1) 

 

“If at any point you want a break, or there’s any question you want put 
again then just ask, ok; there’s no rush.” (Defence, T18) 

 

Such requests were always granted, however they were occasionally used by the 

Defence to criticise the victim/survivor. 

 

“How could she think it was normal?... It was the single and only time she 
asked for a break and shed tears...” (Defence, T6). 

 

Here, the victim/survivor was cross-examined about thinking it was normal for the 

defendant to have sex with her while she slept because other aspects of their 

relationship were good. Rather than recognising that the victim/survivor may have 

requested a break for several reasons, such as humiliation at being told she was 

abnormal, the defence barrister therefore implied that she had been ‘found out’. This 

links to the manipulation of evidence discussed in Chapter Six and the stereotypes 

discussed in Chapter Five.  

 

Breaks were also offered when victim/survivors became visibly distressed, even if 

there had not been a specific request. 

 

“...Victim/Survivor2 is very distressed... 
Intermediary: “Do you want to stop?” 
...Victim/Survivor2 upset and burying her head in her lap... 
Judge: “Victim/Survivor2, can you hear me? Yeah? Can you see me?” 
...Victim/Survivor2 cries more... 
Judge: “We’re going to have a break now...”” (T1) 
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Victim/Survivor: “They, um, [...........]” 
Police Officer: “It’s alright, take your time, do you want a break?” 
Victim/Survivor: “[...] No” 
Police Officer: “It’s alright, there’s no rush, [...].” (T10) 

 

These quotes show that such consideration occurred in both pre-recorded police 

interviews (T10) and live evidence at trial (T1), with police officers and judges often 

being quick to respond to the victim/survivor. On other occasions, though, the 

response to clear distress was too slow: 

 

Usher [to Judge]: “[Victim/Survivor1 may need a break, she’s upset]” 
Judge: “I’m so sorry, I missed it.” (T1) 
 

...Victim/Survivor is hyperventilating... 
Defence: “And he backed away into the kitchen” 
...Victim/Survivor is hyperventilating... 
Defence: “Are you alright for the moment, [Victim/Survivor]? Are you alright 
to carry on?” 
...Victim/Survivor is hyperventilating... 
Usher [shouting from off-screen]: “She needs a break.” (T4) 

 

These quotes show how the court ushers, and intermediaries when present, 

advocated for victim/survivors to have breaks. However, they would only do this 

once it became apparent that the judge was not going to acknowledge the 

victim/survivor’s distress, and so questioning was already inappropriate by the time 

they stepped in. While there were many positive examples of legal personnel putting 

the victim/survivor at ease, then, some areas still require improvement. 

 

4.5.2 Providing an element of choice  

 

Another, less common, way that legal personnel considered the victim/survivor was 

by providing them with an element of choice. This only happened in two trials and 

related to victim/survivors being given an element of choice in their decision to 

withdraw support for the Prosecution. In T13, the victim/survivor withdrew her 

statement on the morning of trial and the barristers used this to negotiate a guilty 

plea relating to three counts of unlawful imprisonment, threats to kill and common 

assault. 
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“[Victim/Survivor has been spoken to and has moved on. She has a new 
partner and the allegation isn’t] on the top of the scale of offence, of this 
nature... She was, in fact, anxious not to proceed on the sexual allegations...” 
(Prosecution, T13) 

 

There were some problematic aspects to this decision, however. The Prosecution 

described the offence as ‘not on the top of the scale of offence’, despite the indictment 

featuring three counts of rape. While the particulars of these offences were not given, 

it is unclear how multiple occasions of rape can be described as limited in 

seriousness.  

 

Similarly, the CPS officer in T13 did not acknowledge the victim/survivor’s choice to 

withdraw and tried to force the trial to go ahead. Since the CPS now require two 

caseworkers to agree about withdrawing a prosecution, the victim/survivor risked 

being forced to continue regardless of her preferences. The Prosecution eventually 

found a CPS caseworker who would agree to the rape allegations being dropped in 

return for a guilty plea to the other counts (Field notes, T13); however this showed 

that the element of choice given to victim/survivors can be easily undermined. 

 

The CPS were also focused on prosecuting regardless of the victim/survivor’s 

preferences in T16, where a caseworker put increasing pressure on her to give 

evidence despite a clear and consistent request not to proceed with the sexual aspects 

of domestic violence. In fact, the CPS officer in question demanded that the 

prosecution barrister get the victim/survivor to enter court and be warned that she 

could be prosecuted if she did not give evidence. 

 

“Prosecution asks Judge to get Victim/Survivor to come and explain why 
she won’t give evidence about the sexual assault (fear of relapse into 
alcoholism). Defence notes that Victim/Survivor has already explained, 
both in writing and verbally throughout the case...” (Field notes, T16) 

 

Not only did this show a complete lack of sensitivity towards a vulnerable woman, but 

the victim/survivor was brought into court without any special measures despite 

requesting video links for the trial. Although this was unacceptable, the judge and 

defence barrister were considerate of the victim/survivor’s preferences. For example, 

the quote above shows how the Defence questioned the CPS failure to comply with 

the victim/survivor’s wishes. While this could have been about concern for the 
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defendant, she did so in a way that conveyed empathy for the victim/survivor being 

ignored. Similarly, the judge initially resisted the need to pressure the 

victim/survivor, only complying when he said that he did not have the power to 

decline the request. He then spoke to the victim/survivor with compassion, rather 

than pressuring her as requested, and thanked her for attending despite the 

difficulties she faced. 

 
“Thank you for coming to court at all and perhaps someone in your 
situation wouldn’t...” (Judge, T16) 

 

While this case highlights a serious lack of victim/survivor consideration on behalf of 

the CPS, then, it is positive that both the judge and defence barrister acted sensitively. 

Ultimately, the CPS did not prosecute the victim/survivor for failing to give evidence 

about the sexual assault and so, belatedly, her preferences were acknowledged. 

 

Finally, there was a difficulty with victim/survivor consideration in that sensitivity 

was rarely prioritised, so victim/survivor’s choices were marginalised when they 

conflicted with, for example, defendants’ rights.  

 

“No one wants to tell [Young Victim/Survivor] that her evidence is not 
going to be heard for a while... but that cannot and should not influence the 
court.” (Judge, T1) 

 

Here, the judge acknowledged the victim/survivor’s likely distress at postponing the 

trial, but framed this as unfortunate but unavoidable in light of the defendant’s right 

to fair trial113. Chapter Six will discuss similar conflicts further, but it is important to 

recognise their significance here. While consideration of victim/survivors was 

pervasive in relation to the practicalities of trial, then, it was constrained by the 

prioritisation of other considerations such as defendants’ rights. 

 

4.5.3 Misunderstandings about Independent Sexual Violence Advisors  

 

This need to consider defendant’s rights also had the potential to affect 

victim/survivors’ service rights. In three trials, uncertainty about the role of 
 

113 The trial was being postponed because the victim/survivor’s allegation was to be dealt with separately 
from another three victim/survivors’ allegations because she was younger and it was felt that this 
would bias the jury in relation to the other counts. 



130 | P a g e  
 

Independent Sexual Violence Advisors (ISVAs) meant that they were perceived as a 

threat to the right to fair trial. This uncertainty appeared to stem from a lack of 

familiarity; for example in T12, the judge heard that an ISVA was present and asked 

her to come to court in order to explain her qualifications and role. 

 

Prosecution: “[Victim/Survivor has asked about having the ISVA present]” 
Judge: “[What qualifications and background checks are there]?” 
Prosecution: “[Unknown...]” 
Defence: “[We object, it’s the first we’ve heard of it and there’s no reason 
why she needs someone other than usual Witness Service]” 
Judge: “[I have no objection to the administration of justice, but she needs 
to come here and say in front on me that she won’t discuss the evidence].” 
(T12) 

 

The judge was then considerate about the potential benefits of having an ISVA 

present and offered the chance for the victim/survivor to speak with her rather than 

the Witness Service when cross-examination became too difficult and a break was 

required. The prosecution barrister, though, did not take up the judge’s offer: 

 

Judge: “[Should Victim/Survivor speak to anyone other than the Witness 
Service]?” 
Prosecution: “[No].” (T12) 

 

This highlights ongoing uncertainty by the Prosecution that limited the ISVA’s role 

because he assumed the victim/survivor could receive the same support from a 

Witness Service representative114. As a side note, one victim/survivor also showed 

uncertainty about the ISVA role115 as she was confused about why the ISVA was not 

present with her in the witness box. 

 

“Victim/Survivor asks Witness Service where ISVA is, and Witness Service 
explains she can’t sit in the witness box but they can get her up if Victim 
wants her in the public gallery. Victim doesn’t reply.” (Field notes, T17) 

  

 
114 ISVAs are likely to be able to offer more tailored support than the Witness Service because most will 

have had an ongoing relationship with the victim/survivor since reporting to the police, while the 
Witness Service are only present at court and often have different staff each day. 

115 Other victim/survivors could arguably have similar misunderstandings, but not have been observed. 
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Both the victim/survivor and legal professionals were therefore unclear about the 

parameters of the ISVA’s position. This then interacted with a fear that their presence 

would bias the jury, especially if they heard the term ‘independent’. 

 

Prosecution: “[Victim/Survivor3 has said she’ll go back if the Independent 
Sexual Violence Advisor can sit with her]” 
Defence1: “[That’s ok as long as she’s not called an Independent Sexual 
Violence Advisor to the jury and we’re sure she won’t start taking on an 
intermediary role].” (T1) 

 

Ultimately, the judge in this trial agreed to refer to the ISVA as a ‘support worker’ in 

order to manage the jury’s perceptions. Similarly, the defence barrister in T12 said 

that the ISVA could only be present if she sat anonymously in the public gallery. While 

victim/survivors’ needs and rights were considered, then, they were often perceived 

as secondary to defendant’s rights (see Chapter Six). 

 

4.5.4 What can be learned from these observations? 

 

It is important to recognise the good practice witnessed and encourage such 

consideration to become routine in all courts. This is especially true in relation to 

providing victim/survivors with an element of choice, since the need to feel 

empowered is something that has previously been called for (Skinner and Taylor, 

2009). While the desire for increased participation has led some to call for 

alternatives to the CJS, for example restorative justice conferencing (see Achilles, 

2004; Hudson, 2002); these observations may suggest that victim/survivors can also 

be given more control within the traditional system. 

 

Another positive aspect to the observations was that ISVAs were often present while 

the victim/survivor waited to give evidence, and sometimes sat in the public gallery 

during questioning. Despite this, confusion about the ISVA role and their designation 

as ‘independent’ led some legal personnel to be suspicious. It is therefore worth 

educating judges and barristers about the position so they do not fear the jury 

becoming biased by the ISVA’s presence. Similarly, it may be worth exploring the 

potential to expand the ISVA role within the courtroom, since at least one 

victim/survivor was unclear about the support being limited to outside court. This 

could be as simple as replacing the Witness Service representative, who sits at a 
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bench behind the witness box, with an ISVA in rape or sexual assault trials. The jury 

would not be aware of this change and so it would not be prejudicial, but it has the 

potential to provide more consistent support throughout the court process. It is 

important to note, however, that the present research is limited in its ability to 

explore the demand for such a move; so interviews with victim/survivors and ISVAs 

would be beneficial moving forward.  

 

Despite the positive observations, there were some ongoing difficulties. Some CPS 

caseworkers were inconsiderate of victim/survivors when deciding whether or not to 

continue a prosecution without their consent. Existing literature has already noted 

the problems caused by CPS targets (see Stern, 2010) and this lack of consideration 

may be part of the target-achieving culture. It is therefore positive that the Rape 

Monitoring Group is considering how police and CPS targets should work in order to 

avoid unexpected consequences (Cabinet Office, 2011).   

 

In addition, while there were several considerate judges, there were also some highly 

inconsiderate ones. This was reflected in member checks with a barrister, who noted 

that some judges should not be allowed to continue trying sensitive cases. The 

member checks also revealed a sense of inevitability, though, because there was not 

currently perceived to be a method of ‘rooting out’ problematic judiciary. 

Implementing court observation schemes, such as those in Canada or the United 

States, might therefore be helpful to highlight ongoing lessons about trial practices 

and the actions of legal professionals. This was supported by the member checks, 

with a barrister noting that retired judges would be in a good position to observe 

courts. Having said this, it is unclear how independent retired judges would be, since 

they come from the same background as those being evaluated. It may therefore be 

better to explore the potential for charities or trained members of the public to 

undertake this role. An example of the type of observation recording matrix that 

might be used in such schemes is outlined in Appendix IV. 

 

4.6 Summary 
 

The observations discussed in this chapter highlight that the practicalities of trial can 

significantly affect the experiences of those involved. Delays presented a considerable 

challenge as they were pervasive despite attempts to reduce inefficiency. They 
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occurred for a multitude of reasons; for example other cases overran, legal arguments 

were left until the last minute, late arising evidence had to be considered, and there 

were technical problems with special measures equipment. In addition, the police and 

CPS sometimes failed to provide information or paperwork that was required in 

order to continue with the trial. These delays disproportionately occurred while the 

victim/survivor was present and, despite attempts by the legal personnel to limit the 

amount of waiting around, victim/survivors were known to become distressed as a 

result of delays. It is therefore important to address the culture of delay among 

courts, for example using bonuses as an incentive to resolve legal applications before 

the day of trial.  

 

The difficulties with special measures must also be addressed. Video links and pre-

recorded DVD interviews often featured a delay because the equipment failed, and so 

it is useful to publicise good practice in alleviating these. For example, swapping 

courtrooms and having the victim/survivor watch their pre-recorded interview 

separately appear to be two cost-effective ways of alleviating delay. There were also 

problems with special measures that did not result in delay, though. These include 

that using screens did not guarantee protection against intimidation, and so it 

important to mainstream the use of separate witness corridors by which the 

victim/survivor can enter court. If these are unavailable, courts already have separate 

judicial corridors that could be used instead. The public gallery should also be 

emptied during the victim/survivor’s entrance into court, so as to reduce potential 

intimidation when walking to the witness box.  

 

Intimidation was also part of the trial experience for those in the public gallery. For 

example, the victim/survivor’s friends and family often had to sit alongside the 

defendant’s supporters, who generally attended in larger groups. This was one of the 

reasons that the public gallery was considered an inappropriate place for 

victim/survivors, even when they specifically wanted to watch the trial. One 

victim/survivor did sit in court while the defendant pleaded guilty, however the 

defendant directly addressed her and she became visibly distressed. It may therefore 

be worth considering how best to avoid intimidation within the public gallery in 

sensitive cases such as rape.  
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Finally, there was evidence of positive consideration about how the practicalities of 

trial affect victim/survivors. Many legal professionals put the victim/survivor at ease 

and a minority were empowered to make choices about their case. Despite this, there 

was some ongoing insensitivity, especially in relation to pursuing a prosecution 

without the victim/survivor’s consent. The consequences of CPS targets therefore 

need to be explored, perhaps by the Rape Monitoring Group. In addition, 

victim/survivors were only considered as long as such consideration did not interfere 

with other perceived priorities, for example defendant’s rights. This will be discussed 

further in Chapter Six. 

 

Ultimately, the findings discussed in this chapter suggest that victim/survivors of 

rape and sexual assault face unnecessary stress and trauma because of the 

practicalities of trial. While the existing literature highlights the role of sexist 

attitudes and stereotypes, then; these findings demonstrate my thesis that the 

problems faced by victim/survivors often also relate to the context of the Criminal 

Justice System116. 

  

 
116 This does not mean that sexist attitudes and misunderstandings of sexual violence have no part to play, 

however. 
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Chapter Five: 
 

Rape Myths and ‘Rational’ Ideals 

 

5.0 Introduction 

 

In addition to the practicalities of trial, there were emerging themes about 

‘rationality’ and how it related to stereotypes about rape and sexual assault. This 

chapter will therefore explore how ‘rational’ behaviour was presented as the ‘normal’ 

way to act, before discussing the rape myths and attempts at ‘myth-busting’117 that 

were prevalent throughout trial. As with Chapter Four, this chapter will highlight 

good practice where it occurred and will end each section by considering what the 

observations can teach us. Ultimately, it will be shown that these findings support my 

thesis: many difficulties faced by victim/survivors during rape and sexual assault 

trials are not caused only by sexist attitudes or rape myths, but also relate to the 

underlying context of the CJS.  

 

5.1 ‘Rational’ Behaviour as the ‘Normal’ Way to Act 

 

Overwhelmingly throughout the eleven full trials, and two of the incomplete trials, 

there was a perception that behaviour was based on ‘rational’ decision-making. This 

was central to how barristers established their case, influencing both the content of 

questioning and comments made to the jury. This section will therefore explore the 

use of ‘rational’ ideals, before discussing how concepts of ‘rationality’ were presented 

as significant considerations for the jury. It will then ask what can be learned from 

these observations, as well as problematising who defines what is ‘rational’. 

 

5.1.1 ‘Rational’ ideals as a measure of reliability 

 

Concepts of ‘rationality’, and their use in appraising evidence, were perhaps the most 

common of all the observations: around 350 comments or question exchanges across 

twelve trials were coded as focusing on ‘rational’ ideals. This is because barristers 

evaluated a witness’ actions by comparing them to how a hypothetical ‘normal’ and 

‘rational’ person would act in the same situation. Behaviour that deviated from this 
 

117 ‘Myth-busting’ refers to the use of comments based on the Crown Court Bench Book guidance on 
judicial directions to the jury. Examples of these directions are set out in Appendix I. 



136 | P a g e  
 

‘rational’ ideal scenario was then presented as suspicious, and victim/survivors were 

expected to explain this. 

 

Defence2: “Why, if you were in such a hurry to leave, did you take a bath?” 
Victim/Survivor1: “I wouldn’t walk out the door without a bath.” (T1) 

 

Any apparent failure to justify their behaviour was then portrayed as meaning that 

the witness could not be trusted. For example, when the victim/survivor in T9 could 

not explain why she lied to nurses about her reason for having a termination, the 

Defence noted: 

 

“Of course, it doesn’t tell you about [the rape], but it does tell you, doesn’t 
it, that [Victim/Survivor] is capable of behaving in really rather odd ways... 
This is not a girl whose word you would really accept... and really you have 
to be sure about this girl’s evidence... because if you can’t, then you can’t be 
sure that [Defendant] is guilty.” (Defence, T9) 

 

This termination occurred two weeks before the rape, so suspicion about non-

‘rational’ actions related not only to the events immediately surrounding an attack, 

but also to peripheral issues and the witness’ character in general.  

 

Notions of ‘rationality’ were also used to support the defence case by arguing that 

defendants would not have committed rape because it made no logical sense to do so.  

 

“If he raped her [...] maybe he thought she would say nothing about that to 
her dad, but if he raped her and took her phone, well her dad’s going to 
notice that... The very fact that he stole her phone demonstrates that he 
feared no worse accusation would come back at him.” (Defence1, T1) 

 

This assumed that the decision to rape is one based on ‘rational’ thought-processes, 

without exploring whether or not this assumption was well-founded. Similar tactics 

were used to fill gaps in a witness’ memory, for example by setting out what ‘would 

have’ happened. 

 

Defence: “Can you try really hard to remember whether you asked him 
[about having sex with her in her sleep]?” 
Social Worker: “I can’t remember” 
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Defence: “Because what he recalls is that you did ask him... and he said 
‘no’?” 
Social Worker: “I can’t remember” 
Defence: “And it follows from that, that if he had said ‘yes’, you would 
remember because you would have been shocked about it” 
Social Worker: “Can I just add something [because there was a follow-up to 
that visit]” 
Defence: “[Well, I want you to be open, but we’re only concerned with that 
visit...]” (T6) 

 

In this case, a social worker did not refute that she would remember being shocked if 

told the defendant was having sex with the victim/survivor while she slept. This was 

subsequently treated as fact and used to dismiss the Prosecution’s claim that the 

defendant admitted having sex with the victim/survivor in her sleep. Rather than 

seeking to establish what had actually occurred, defence barristers therefore created 

a scenario favourable to their arguments using a ‘rational’ ideal. 

 

5.1.1.1 ‘Rational’ ideals used by the Prosecution 

 

‘Rational’ ideals were also used by prosecution barristers, with the victim/survivor’s 

evidence-in-chief often involving ideas about ‘rationality’. Sometimes these ideas 

were raised in order to explain seemingly non-‘rational’ actions, pre-empting defence 

criticism by highlighting the victim/survivor’s fear. 

 

Prosecution: “Are you able to say why you did it?” 
Victim/Survivor: “...I was afraid of him, I was always afraid of him.” (T4) 

 

Notions of ‘rationality’ were also used to support the Crown’s case when the 

victim/survivor’s actions conformed to ‘rational’ ideals, with such behaviour being 

repeatedly highlighted as supporting evidence. 

 

“Why did she, at the very first opportunity, run out of the front door?... If 
nothing much had happened, why not get some clothes on? Why not stay 
and look after [Son]?” (Prosecution, T9) 

 

Additionally, prosecution barristers often used ‘rational’ ideals to argue that if an 

allegation was false, the victim/survivor’s account would not have the imperfections 

highlighted by the Defence. For example, the prosecution barrister in T4 highlighted 



138 | P a g e  
 

unusual aspects of the case and contrasted them with what someone ‘would’ do if 

they were making a false allegation: 

 

“When you’re making up an allegation of rape, do you make it for a 
situation when people have just been in the house?... Do you make it for a 
situation, not when he was violent to you, but when he was apologising to 
you?... That’s a fake allegation of rape?... Why would you be conceding that 
you had sex?... This woman is so evil that she’s going to use the death of her 
father as a way to remember the date?... the conception of her children?... 
The violence, of course, is separate... Why does she not suggest that there 
was violence within [the rapes] as well?” (Prosecution, T4) 
 

Finally, when the defendant’s account did not conform to ‘rational’ ideals, they were 

also criticised by the Prosecution. For example, the defendant in T14 was asked why 

he sought the victim/survivor’s reassurance that she would not accuse him of rape: 

 

“Why would he use the term ‘rape’? If it was a perfectly normal incident, 
why would he need to say that? [Reads quote again]. Why would he need to 
say that unless something extraordinary had happened?” (Prosecution, 
T14) 
 

It was therefore important for all witnesses to conform to ‘rational’ ideals. In fact, 

defendants were notably more criticised for ‘irrational’ arguments in the four trials in 

which juries returned a guilty verdict (T1, T9, T15, and T17) than those that ended in 

acquittal. Not all defendants who were criticised as non-‘rational’ were found guilty, 

though, and the burden of proof meant that a far greater focus was placed on the 

victim/survivor’s perceived ‘rationality’ (Chapter Six). 

 

On a positive note, this was occasionally resisted; with prosecution barristers or 

judges commenting on non-‘rational’ factors underlying decision-making, such as fear 

or shock, and so resisting the idea that non-‘rational’ actions were automatically 

suspicious. For example, the Prosecution in T1 argued that one of the 

victim/survivors returned to the defendant’s house because she had limited 

intelligence. 

 

“Why did she go back? ...It was daft... but they’re not the brightest buttons 
in the box... It doesn’t mean that what she’s saying isn’t true.” (Prosecution, 
T1) 
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While this patronising comment criticised the victim/survivor rather than addressing 

the complexities of abusive relationships, it at least acknowledged that non-‘rational’ 

behaviour does not always mean the witness was lying. Other resistance, including 

the use of ‘myth-buster’ legal directions, will be discussed throughout the chapter and 

particularly in Section 5.3.  

 

5.1.2 How did ‘rational’ ideals become a significant consideration for the jury? 

 

Considerations about the ‘rationality’ of witness’ actions and barristers’ arguments 

were presented as relevant for the jury’s deliberation because of a focus on 

inconsistencies, a perceived dichotomy of wholly truthful/wholly dishonest 

witnesses, and an oversimplification of nuanced contexts. For example, jurors were 

told they had to focus on inconsistencies in the evidence: 

 

“You must look for inconsistencies. It’s your duty...” (Defence, T6) 
 

“Why would it be important that you have to consider these 
inconsistencies? Well imagine [you were a defendant]. Well what can you 
say to that except ‘I didn’t do it’... but it’s the wrong way round. He doesn’t 
have to say anything... that’s how strong the burden of proof is: that he 
doesn’t have to say anything... that’s why we have to point to the 
inconsistencies.” (Defence, T4) 

 

By presenting behaviour as divergent from ‘rational’ ideals, barristers therefore 

created a sense of inconsistency between the witness’ actions and ‘normal’ behaviour, 

in turn casting doubt on their evidence. The burden and standard of proof was then 

used to argue that any doubt about prosecution witnesses should result in acquittal 

(see Chapter Six). In addition, although juries were told to use ‘rational’ decision-

making during deliberations, they were also instructed to use “[their] common sense 

and [their] knowledge of people” (Judge, T15). For example: 

 

“Use your common experience of life: that is why you are here. And you 
must approach the case objectively, dispassionately...” (Judge, T18) 

 

This prioritisation of both previous experience and objectivity appears contradictory, 

and may have caused jurors to use preconceptions about ‘normal’ behaviour without 

critically evaluating them, because a focus on objectivity tends to hinder reflexivity.  
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‘Rational’ ideals were also presented as relevant to deliberations because witnesses 

were portrayed as being wholly accurate or inaccurate, rather than a mixture of both. 

This occurred in ten of the eleven full trials and led to the jury being told: 

 

“Clearly somebody in this case is lying. Either [Victim/Survivor] was the 
subject of an attack on this night by this man, or she has completely made 
it up.” (Prosecution, T12) 

 

“Who is telling the truth, who is not, because it’s part of this case, isn’t it, 
that both cannot be telling the truth.” (Judge, T9) 

 

Victim/survivors were therefore presented as being wholly truthful or a complete 

liar118, ignoring how feeling pressure to be the ‘perfect victim’ might lead to a mixture 

of truth and lie, even without the added complication of mistakes and inaccuracies. 

The dichotomy of truth/lie was arguably done to simplify the jury’s deliberation in 

cases where there was no dispute that the victim/survivor’s account would amount 

to rape if true. It became problematic, though, when barristers and judges failed to 

acknowledge that such a dichotomy did not apply to every aspect of the evidence and 

that being inaccurate about one aspect of the evidence did not automatically mean 

witnesses were lying about everything else. Legal professionals therefore advised 

juries to consider which witnesses had been trustworthy. 

 

“You must decide who can be trusted and who cannot... it very often comes 
down to one person’s word against another’s and it is then that you have to 
decide who you believe.” (Judge, T14) 

 

Since this sense of trustworthiness centred on conforming to ‘rational’ ideals, such 

advice made ‘rationality’ a priority in jury decision-making. It is noteworthy that in 

the four trials where juries returned guilty verdicts (T1, T9, T15, and T17), the 

victim/survivors had been unusually open about their imperfections and asserted 

that these did not mean they were lying. 

 

Police Officer: “So you ended up on the bed, how were you on the bed?” 

 
118 Although this dichotomy of truth/lie was sometimes applied to other witnesses, the burden of proof 

meant that it was overwhelmingly discussed in relation to the victim/survivor (see Chapter Six).  
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Victim/Survivor: “[I had my back on the bed, I don’t remember how but I’m 
not sure if I’m making up a story to get to what I know]” 
…… 
Police Officer: “So how long was he gone into this other place, room, for?” 
Victim/Survivor: “[I don’t know, I just froze, I don’t know why I didn’t try 
and escape], it’s not something that happens to you, it’s just something that 
happens to someone else. It’s just [...] shit.” (T9) 

 

Resisting the dichotomy of wholly accurate/wholly inaccurate therefore appears 

important to prevent the unnecessary discrediting of victim/survivors based on 

‘rational’ ideals. 

 

Finally, ‘rational’ ideals were presented as relevant for the jury because witness’ 

comments and behaviour were not contextualised. This linked to the manipulation of 

evidence discussed in Chapter Six, and resulted in oversimplified abusive contexts 

because potential explanations for ‘suspicious’ behaviour were ignored. For example, 

one victim/survivor commented that it had initially seemed normal when she woke 

up to the defendant having sex with her. The defence barrister then commented: 

 

“You may wish to consider how a woman such as [Victim/Survivor] could 
conceivably use the word ‘normal’ to describe what the defendant was 
doing to her.” (Defence, T6) 

 

This ignored several potential reasons for the victim/survivor’s comment, for 

example she had previously mentioned that it felt normal because the defendant was 

caring and considerate in the other aspects of their relationship. The defence 

barrister therefore deliberately avoided contextualising the victim/survivor’s 

comments in order to present them as ‘irrational’ and inconsistent with an ideal 

allegation. Other defence barristers used similar tactics, highlighting stark facts in 

order to emphasise apparently non-‘rational’ behaviour.  

 

Defence: “[You were near Defendant’s Nan’s house]?” 
Victim/Survivor: “[Yes]” 
Defence: “[How far from your house]?” 
Victim/Survivor: “[10 minutes...]” 
Defence: “[You had your keys and your phone]” 
Victim/Survivor: “[Yeah]” 
Defence: “[So you could have got away].” (T12) 
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Defence: “So you’re scared of this man who’s never been violent or forceful 
towards you?” 
Victim/Survivor: “[He’s been verbally aggressive and manipulative].” (T14) 

 

In the latter quote, the victim/survivor explained that she felt pressured to join the 

defendant in her room rather than staying in the lounge. By highlighting the absence 

of physical violence, rather than exploring the presence of other forms of coercion, 

the Defence presented such fear as ‘irrational’. On a positive note, the victim/survivor 

was able to highlight non-physical coercion in her answer; although this was 

subsequently ignored. ‘Rational’ ideals were therefore presented as significant for the 

jury’s deliberation by focusing on inconsistencies, dichotomising witnesses as wholly 

truthful/wholly dishonest, and oversimplifying nuanced contexts. 

 

5.1.3 What can we learn from these observations? 

  

These observations support Nicolson’s (2000; 2013) assertion that the Rationalist 

Tradition is central to legal culture. The Rationalist Tradition, outlined in Chapter 

Two, assumes that behaviour is based on ‘reason’ and ‘rational’ decision-making 

processes, despite years of critique by sceptics and critical realists (Nicolson, 2013). 

The observations are therefore important because Nicolson (2000) argues that 

evidence law expects people to act ‘rationally’ and consistently, when behaviour is 

actually largely non-‘rational’ and inconsistent. In fact, Nicolson (2013) challenges the 

very definition of ‘rational’ thought, arguing that it is contextual and “often politically 

loaded, connoting... a value judgement as to the behaviour’s soundness” (p.12). This is 

significant in rape trials, since many of the actions that were presented as ‘irrational’, 

for example a lack of physical resistance, could actually be considered a logical 

response to trauma, fear, and the need for survival.  

 

Other critiques of the Rationalist Tradition have highlighted its failure to 

acknowledge the role of emotions in human behaviour (see Kaufman, 1999; Korobkin 

and Ulen, 2000). Nicolson (2000) therefore argues that evidence law must 

emotionally engage with individual, nuanced contexts in order to better serve the 

search for justice. This nuanced engagement could be developed using arguments 

from feminist jurisprudence, which has attempted to provide an alternative view on 

law. Most feminist jurisprudence simply questions the idea that laws are neutral 
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(Smart, 1995), however Nicolson (2000) and Kinports (1991) have advocated for 

more contextual treatment of legal cases. This would arguably involve giving greater 

legitimacy to testimonial evidence and acknowledging how gender affects experience; 

however Kinports (1991) notes that it is unlikely without restructuring the 

adversarial justice system. In addition, such relativism may be problematic because it 

could lead to a greater reliance on the jury’s prior experience, and in turn, their 

prejudices. Similarly, it has been noted that ‘women’s experience’ is not a simple or 

unified concept (Smart, 1995), so recognising such a position might only prioritise the 

experiences of privileged women. Rather than purely relying on a feminist 

jurisprudence response to the focus on ‘rationality’, it may therefore be better to 

educate prosecution barristers about the need to counter ‘rational’ ideals and their 

relevance.  

 

Prosecution barristers already undergo training before dealing with rape cases; 

however my previous interviews with barristers suggest that this training can be 

problematic (Smith, 2009). During the interviews, barristers argued that experience 

of trials was more important than training courses, and one barrister misinterpreted 

his training to mean that visibly distressed victim/survivors were lying (Smith, 

2009). It therefore appears important for training to have a clear, practical focus so 

that barristers not only receive information about the realities of sexual violence, but 

also know how to translate that information into good practice at trial. This means 

that training could benefit not just from teaching barristers that ‘rationality’ is 

misleading, but also from providing alternative ways to present their case. Such an 

approach would also be helpful during legal education, since the good practice of 

resisting ‘rational’ ideals is more likely to become entrenched practice if it is 

highlighted from the beginning of a lawyer’s career.  

 

The observations above also reflect Smart’s (1989) argument that binaries are 

imposed on law, since there was a perceived dichotomy of accurate/inaccurate 

witnesses. Smart (1989) notes that dualisms such as reason/emotion contain a 

subordinate element, for example rationality was presented as preferable to 

emotionality. Taslitz (1999) highlights a similar reliance on binaries, arguing that 

barristers present juries with either the prosecution or defence case rather than 

allowing elements of both to be true. The findings discussed here support this 

argument, with dualisms being used to simplify a witness’ evidence down to a 
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dichotomy of wholly accurate or wholly inaccurate. This in turn legitimated the 

discussion of peripheral issues, since a witness’ perceived lack of credibility about 

non-central issues became central if any single untruth could be extrapolated to mean 

no truth. Rose et al (2006) have previously noted that rape victim/survivors need to 

be considered ‘perfect’ to be believed, and my observations suggest that this is at 

least partially caused by dichotomised understandings of accurate/inaccurate 

witnesses. 

 

It is unclear what could be done to prevent the reliance on dualisms; however it is 

helpful to continue training prosecution barristers about assertions, such as those by 

Nicolson (2000), that human behaviour naturally features inconsistencies. In 

addition, both prosecution barristers and judges could be required to comment on 

the usefulness of peripheral inaccuracies relied upon by the Defence. While this might 

be seen as usurping the jury’s role, it could be done in general terms so that the jury 

retain discretion and simply receive guidance about how to use their judgment. In 

addition, it is arguably important to put the defence arguments about peripheral 

events into perspective so as to avoid misleading the jury about their relevance. The 

exact wording of such a warning would be best discussed by lawyers, but could 

include a caution against assuming witnesses are wholly accurate or inaccurate and 

that attempts to discredit witnesses using peripheral issues should be considered 

carefully.  

 

As well as supporting the existing literature, these observations provide new insights 

into trial processes. For example, the findings show ‘rational’ ideals being used to fill 

gaps in a witness’ memory and then treated as fact. This links to the manipulation of 

evidence discussed in Chapter Six, but was never challenged by the judge or opposing 

barrister despite legal rules guarding against speculation. In addition, the Bar Council 

Code of Conduct (2004) states that barristers must not mislead the jury and so legal 

personnel should be made aware of the rhetoric in order to better resist it.  

 

Finally, the observations also show that rape myths are often just one type of 

‘rational’ ideal used to measure a witness’ evidence. This is because rape myths tend 

to focus on how a ‘normal’ person would act and so are just ‘rational’ ideals specific to 

sexualised violence. These observations therefore provide a new way of theorising 
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rape myths and the rest of this chapter will explore how they were used, and resisted, 

in the context of the Rationalist Tradition. 

 

5.2 Rape Myths 

 

Rape myths were pervasive in all of the trials and were routinely used by the Defence 

to undermine the credibility of prosecution witnesses. The most commonly discussed 

myths related to having an ‘appropriate’ demeanour, delayed reporting, failure to cut 

contact with the defendant post-attack, failure to physically resist, and the relevance 

of sexual history evidence. This section will outline how such myths were used, 

before asking what can be learned from the observations. 

 

5.2.1 Appropriate demeanour and visible distress 

 

One commonly discussed myth referred to the ‘appropriate’ way for witnesses to 

present themselves, with juries being repeatedly told to evaluate demeanour when 

deciding whether or not they believed a person’s evidence. 

 

“Now, you bring to this case your common sense and your knowledge of 
people and... from the moment you are born, you begin to detect when 
someone is lying to you... You must assess each witness about whether 
they are being reliable or not [but take account of their nerves]. 
[Defendant] may be more nervous because he is on trial...” (Judge, T15) 

 

While this judge was unusual in recognising that some ‘signs’ of lying can also be 

caused by nerves, all juries were told to consider demeanour in their deliberations. 

Perceptions of what constituted ‘appropriate’ demeanour were therefore important. 

For defendants, ‘appropriate’ demeanour was about appearing vulnerable or passive, 

and defence barristers often highlighted these characteristics. For example, it was 

repeatedly noted that one defendant appeared shocked when arrested (T14); while 

one defence witness commented that “[Defendant] didn’t look like a rapist” (On-duty 

Solicitor, T12). When asked to expand on this comment, the solicitor said that “he was 

kind and confident”, once more ignoring that a person’s representation can differ in 

different situations. On a positive note, the prosecution barrister did ask this solicitor 

“what does a rapist look like?” (T12); however he did not challenge her response a 

rapist would appear less vulnerable than the defendant.  
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For victim/survivors, ‘appropriate’ demeanour meant being visibly distressed, not 

only in the immediate aftermath of the offence, but also when reporting and giving 

evidence at trial. The Prosecution therefore introduced witnesses specifically to 

discuss the victim/survivor’s demeanour when they had first disclosed the attack. 

 

“Complaints to friends can support [Victim/Survivor], but only in the sense 
that [they are consistent] and her demeanour when giving her account [is 
upset]... consistent with what she’s complaining about.” (Judge, T17) 

 

This failed to challenge assumptions about how people should react to rape, although 

all of the victim/survivors appeared upset when talking about the attack and so there 

was arguably no need for such a discussion. Victim/survivors were also expected to 

appear vulnerable and distressed during their evidence at court or in pre-recorded 

police interviews. Defence barristers critiqued those who asserted themselves, for 

example: 

 

“[Some women] are so fearful... that they don’t complain [but they also 
wouldn’t complain about their partner buying the wrong chocolates]. She 
was very difficult to control as a witness, wasn’t she? ...Was that the 
downtrodden woman imprisoned in her own home?” (Defence, T4) 

 

Despite this victim/survivor’s clear distress at some points in her evidence, her 

confidence at other times was therefore presented as inconsistent with victimisation. 

By assuming that a person’s general demeanour remains constant in all situations, the 

barrister failed to acknowledge that people may respond differently to different 

situations. This linked to the focus on physical resistance (Section 5.2.4); and ignored 

that even in similar situations, a person may feel and act differently because emotions 

are not always centred on ‘rational’ thought. For example, a victim/survivor may 

assert themselves in some situations, but not others, due to fear. The Defence failure 

to acknowledge this meant that victim/survivors were expected to be consistent in 

their emotions and were treated with suspicion when this did not happen. 

 

Significantly, though, demeanour was mostly used to support the prosecution case: 

Victim/survivors were often visibly distressed and so conformed to expectations 

about how they ‘should’ react. For example: 
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Prosecution: “You saw her tears on the video... was that an act?” 
Defendant: “Yes” 
Prosecution: “When she broke down crying because she said you always 
went for her hair, was that an act?” 
Defendant: “Yes, she attacked me.” (T4) 

 

“[Many people] saw [Victim/Survivor] very distressed, [which] can 
support the allegation that she makes...” (Judge, T9) 

 

There was some resistance to the use of visible distress in evaluating 

victim/survivors’ evidence, for example judges occasionally noted that: 

 

“[Victim/Survivor] was at times emotional… Please be cautious… Just 
because a person is emotional, it doesn’t mean their evidence is any more 
or less true.” (Judge, T18) 

 

“And the fact that [Victim/Survivor] was distressed at times... may have 
had nothing to do with the case. She may have regretted what she’d done... 
It is important; however, that you do not bring to this case any 
preconceptions... The experience of the courts shows that victim/survivors 
of sexual abuse react differently... The demeanour in court is not 
necessarily evidence of them telling the truth, it depends on personality.” 
(Judge, T14) 

 

They therefore argued that having a demeanour consistent with stereotypes about 

‘appropriate’ reactions to rape did not mean that the witness was telling the truth. 

This only resisted demeanour stereotypes in relation to Prosecution usage; however 

this might be due to the overwhelming focus on visible distress to support rather than 

undermine victim/survivors.  

 

5.2.2 Delayed reporting 

 

Another rape myth that occurred in all of the full trials related to delayed reporting. 

Defence barristers routinely presented victim/survivors as ‘irrational’ for not 

immediately reporting an attack to the police, implying that any delay was suspicious. 

For example, the victim/survivor in T10 was repeatedly asked to justify her decision 

not to report. 
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Defence2: “If it really did happen like that, why not call the police?” 
Victim/Survivor: “I didn’t think of it like that” 
Defence2: “[Because you say you had torn knickers and full condoms so 
you’ve got evidence]?” 
Victim/Survivor: “[I was in shock...]” 
Defence2: “What about when the shock died down, the next day or the day 
after?” 
Victim/Survivor: “[I didn’t think they’d believe me]” 
Defence2: “[But you had evidence, you say you had torn knickers...]” 
Victim/Survivor: “[I just thought it was what I said against two...]” 
Defence2: “[So why not just tell your friends]?” 
Victim/Survivor: “[I don’t know]” (T10). 

 

By presenting the victim/survivor’s fear as inconsistent with the rest of her account, 

the defence barrister assumed that such fears have a ‘rational’ cause. She then 

dismissed the victim/survivor’s fear of not being believed as an invalid reason for 

delayed reporting, implying that the only other explanation was a false allegation.  

 

Similar treatment occurred in most trials, for example a defence barrister in T1 tried 

to remove fear as a justification for the victim/survivor not calling police. 

 

Defence1: “Now you’re lying there, very scared because you’ve just been 
raped” 
Victim/Survivor1: “Yes...” 
Defence1: “I suppose that fear would have been less if the police were 
there” 
Victim/Survivor1: “[No because they’d threatened me and the police would 
leave at some point]” 
Defence1: “And is that why you didn’t send a text [for help]?” (T1) 

 

Here, the defence barrister’s final question seemed to cast doubt on the validity of the 

victim/survivor’s claim that there would be trouble once police left, since it left the 

issue open rather than presenting her as already having explained. In doing so, the 

barrister ignored the context of the reporting decision, instead focusing on the fact 

that no report occurred. This was very common in the discussions about delayed 

reporting, with contexts being oversimplified in the ways already mentioned (Section 

5.1.2). For example: 

 

Defence: “You had no reason to not to tell the police” 
Victim/Survivor: “I was scared” 
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Defence: “But you didn’t see him again” 
Victim/Survivor: “[But he’s done stuff before...]” 
Defence: “You, in fact, could not let go of your obsession with him.” (T12) 

 

This highlights how defence barristers attempted to tightly control the discussion of 

contextual reasons for delayed reporting, focusing on the stark ‘facts’ instead of 

exploring the victim/survivor’s experience. In the quote above, the Defence presented 

the victim/survivor’s fear of the defendant as ‘irrational’ because she was no longer in 

contact with him, then dismissed the victim/survivor’s attempt to resist this by 

repeating the defendant’s argument.  

 

Attempts to contextualise and so explain delayed reporting were also restricted by 

using closed questions. 

 

Defence: “...But you don’t call the police for something as terrifying as 
that?” 
Victim/Survivor: “[I said I’d call someone if he didn’t get out]” 
Defence: “[How long was it between that and telling the police]?” 
Victim/Survivor: “Because I didn’t have much confidence” 
Defence: “Now that’s a ‘why’ answer, I’m asking a ‘how long’ question” 
Victim/Survivor: “[I don’t, it was before Christmas].” (T17) 

 

The defence barrister above presented an oversimplified account of the 

victim/survivor’s decision not to report to the police by refusing to explore her 

justification for the choice. This ignored the fact that the victim/survivor had 

immediately told friends and family about the attacks, with defence barristers 

tending to present only a report to the police as adequate. For example, the judge and 

defence barrister in T14 argued that judicial directions should note the 

victim/survivor delayed reporting to the police, but not that she had immediately 

visited a sexual assault referral centre. 

 

Prosecution: “[Can we look at [the direction about delayed report] saying 
‘she made no complaint to police’, because in the Agreed Facts we note she 
did go the [SARC]...]” 
Judge: “[But she said ‘no police’]” 
Prosecution: “[The implication is she spoke to nobody about it]” 
Defence: “[You’ll do an evidential summary and can say then, but this is] 
about failure to complain to the police” 
Judge: “Yes, exactly, I’m going to leave it as it is.” (T14) 
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It is positive that the Prosecution attempted to include this evidence in the judicial 

direction, acknowledging that some victim/survivors may not want to talk to the 

police immediately. His arguments were quickly dismissed by the judge and defence 

barrister who noted that judicial directions only relate to police reporting, though. 

 

Defence barristers also presented delayed reporting as suspicious by asking what had 

made the victim/survivor eventually come forward. This often related to gendered 

stereotypes about women being vengeful. 

 

“[Victim/Survivor] didn’t choose to tell anybody, despite all this 
intervention, but then last year [Defendant had a modelling contest] that 
perhaps she knew about... Her infatuation was so strong [and she didn’t 
have any other way of contacting him]... Of course, delayed complaint is 
normal in some cases... but look at the circumstances, they’re very 
important, aren’t they?” (Defence, T12) 

 

Here, the barrister referenced a ‘myth-buster’ legal direction about delayed reporting 

being normal, but then argued that the eventual report was suspiciously timed. Once 

more, the Defence did not explore alternative explanations for this timing and focused 

on portraying the victim/survivor as obsessive and vengeful (see Chapter Six).  

 

In a few trials, delayed reporting was also used to argue that the defendant should 

receive extra leeway from the jury. This was done through defence speeches and by 

judges giving the full legal direction about delay. 

 

“You know that [Victim/Survivor] did not report to police immediately... 
This affects the quality of her evidence [because of memory loss]... 
Secondly, it, it means that lines of enquiry are, are closed [for example 
checking alibis]... So to that extent, a delay can make, or put the defendant 
at a disadvantage and you must bear that in mind [and give him some 
allowances].” (Judge, T17) 

 

Although not blaming the victim/survivor for any delay, this direction maintained the 

legal relevance of such discussions. In addition, it was unclear exactly how and where 

this leeway should be given, so it may be useful for judges to explain what the extra 

consideration means in practice. 
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5.2.2.1 Prosecution use of immediate reporting ideals 

 

As with the use of ‘rational’ ideals and demeanour, stereotypes about immediate 

reporting were used to support the prosecution case where possible. Any complaints 

made by the victim/survivor soon after the attack, mostly to friends or family, were 

therefore highlighted as supporting evidence.  

 

Prosecution: “So you knew, you were aware that... she was telling people 
that you were having sex with her in her sleep?” 
..... 
Prosecution: “[So it’s not your case that she only thought of rape when you 
had that last argument]?” 
Defendant: “[It is]” 
Prosecution: “[But she’d said things a long time before]” 
Defendant: “[Not about involving the police...]” (T6) 

 

In this case, the victim/survivor’s complaints to multiple friends were used to 

discredit the defendant’s argument that she was falsely accusing him because of a 

bitter break-up.  

 

Interestingly, delayed reporting was also used to support the prosecution case in two 

trials where the rapes had occurred many years previously. In T6, the victim/survivor 

was recognised as suffering child sexual abuse despite the perpetrators being 

acquitted at trial. Similarly, T15 centred on a rape that took place around fifteen years 

earlier. Rather than being a cause of criticism, this delay was used to portray the 

effects of the rape as apparent both in the victim/survivor’s life and in her counselling 

records119. This victim/survivor therefore avoided challenges about the non-‘rational’ 

or ‘inconsistent’ aspects of her account. 

 

“Can I make it clear both to you and to the jury, that it is not my case that 
you didn’t experience rape at some point in previous years [so I won’t be 
making any points about your weight, for example]... The issue is simply 
about who did it.” (Defence, T15) 

 

 
119 The use of counselling records in this trial was paradoxically respectful and invasive. The defence 

barrister repeatedly said he would not discuss other issues that the victim/survivor had received 
counselling about, but repeatedly named those issues in doing so. 
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Paradoxically, delayed reporting could therefore be a source of criticism while at 

other times providing clear supporting evidence for the victim/survivor’s account. 

 

5.2.2.2 Resistance to the relevance of delays 

 

Delayed reporting was one of the most resisted stereotypes; with discussions about 

possible reasons behind the non-‘rational’ delay occurring within questioning, 

prosecution comments and judicial directions to the jury. For example in T4, the 

police officer conducting the pre-recorded interview asked: 

 

Police Officer: “Ok, for someone watching this video, there might be a 
question of why you didn’t shout to [Son] for help?” 
Victim/Survivor: “[All my energy was drained and I didn’t want Son or his 
friends to see me like that because it’s embarrassing]” 
Police Officer: “I just had to ask you that question, [Victim/Survivor], ok, 
just to give you an opportunity to answer it now.” (T4) 

 

By allowing the victim/survivor to explain why she had not acted ‘rationally’, but also 

clarifying why she had asked such a question, the police officer pre-empted defence 

criticism while avoiding the victim/survivor feeling disbelieved. Other explanations 

were provided by the Prosecution’s comments, for example the barrister in T17 noted 

that the victim/survivor’s vulnerability may have caused her apparently non-

‘rational’ decision: 

 

“Members of the Jury, it’s been put time and again, ‘well why didn’t you go 
to the police?’... [The answer] may lie somewhere with the individual that 
is [Victim/Survivor], that fear of making a fuss... [Defendant] is a pretty 
prominent figure in both [the school and church communities]... and if she 
wasn’t believed, the fallout for her would have been pretty huge, it would 
have turned her life upside down...” (Prosecution, T17) 

 

There were also some more general comments by prosecution barristers that 

questioned the ‘rational’ ideal of immediate reporting to police, recognising that such 

a reaction is not the norm. 

 

“It is really quite common for people to bottle up [because of] feelings of 
shame or guilt, as in this case... You might expect people to go straight to 
the police station, but many people do not.” (Prosecution, T15) 
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“We all know what we think we might do, but then when it’s real... do 
families put on a brave face?... When you have a personal crisis, do you take 
it to work?” (Prosecution, T4) 

 

This latter quote put the jury in the victim/survivor’s position and highlighted that 

people do not tend to act how victim/survivors are expected to, thereby challenging 

the relevance of prescriptive actions when evaluating a witness’ evidence. 

 

Finally, judges sometimes used the ‘myth-buster’ judicial directions to combat 

stereotypes. Since these were based on the Crown Court Bench Book (Judicial Studies 

Board, 2010), they were all very similar and tended to highlight that victim/survivors 

have varied reactions, or suggest explanations for delay. 

 

“It may be thought that the fact that there was a delay in reporting may 
mean that it is less likely to be true... It would be wrong to assume that... 
There is no set rule. Some [report immediately], others react with shame 
or guilt or confusion and do not tell anyone... So there’s no classic response, 
and a late complaint doesn’t necessarily mean a false one any more than an 
immediate complaint means a true one.” (Judge, T17) 

 

“You can think about why [Victim/Survivor] delayed reporting [...Defence 
argument that it’s about revenge...]. The Prosecution suggest it’s not as 
simple as that... fears as to the possible loss of her children... In real life 
[how you think you would behave] is probably one of the least realistic 
options.” (Judge, T4) 

 

This resistance to the relevance of delayed reporting is positive; however it was easily 

undermined by defence barristers in their closing speeches (see Section 5.3.3.1). 

 

5.2.3 Continued contact with the defendant post-attack 

 

Closely linked to comments about immediate reporting was the pervasive assumption 

that victim/survivors would immediately cut all contact with defendants post-attack. 

This was discussed in all of the trials where the victim/survivor and defendant knew 

each other. 

 

Defence: “Why did you keep on having him back?” 
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Victim/Survivor: “He kept saying he’d do jobs for free and I can’t afford to 
pay £400...” 
Defence: “Well when the alternative is, as you say, a pervert who molests 
you?” (T17) 

 

Here, the barrister assumed that the victim/survivor would use ‘rational’ decision-

making processes, ignoring her vulnerability and apparent learning difficulties120. 

Other cases ignored the importance of ongoing friendships or relationships between 

the victim/survivor and defendant, suggesting that it was ‘irrational’ for 

victim/survivors to maintain any positive emotions towards their attacker. 

 

Defence2: “[When he came round, did you think of not buzzing him in]?” 
Victim/Survivor: “[No]” 
Defence2: “[Because you were alone]?” 
Victim/Survivor: “[Yes]” 
Defence2: “And you didn’t have to let him in, you could see the man who 
had raped you. Why did you let him in?” 
Victim/Survivor: “[I still don’t know why, I just did].” (T10) 

 

“The text messages show, don’t they, an attempt to patch up a 
relationship... to a man who raped her just hours before. It simply doesn’t 
make sense does it...? Playful, affectionate; but not texts from a man who 
has been raping his wife...” (Defence, T4) 

 

These comments and questions dichotomised the emotions that victim/survivors 

may feel, assuming that a relationship would be wholly good or wholly bad. By 

showing the jury texts in which the victim/survivor and defendant appeared 

positively disposed to each other, the defence barrister in T4 therefore argued that 

the victim/survivor could not have been raped. Creating inconsistencies in this way 

ignored the complexity of abusive relationships and presented any positive or 

reconciliatory actions towards the defendant as evidence that the victim/survivor 

was lying, because they were ‘irrational’. 

 

“She carried on life as if nothing had happened because nothing had, except 
in [her head]. She slept in the bed [for the rest of the night]… Life carried 
on. She didn’t make any excuses to avoid him [and they still had nice days 
out together]… And again, life carried on [and they were still having nice 

 
120 The victim/survivor was informally recognised by the barristers, judge and other witnesses as having 

learning difficulties and had difficulty communicating her evidence, but this was not addressed by the 
judge or barristers and there was no suggestion of using an intermediary. 
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days out and consensual sex in the run up to Defendant’s arrest].” 
(Defence, T18) 

 

This presented the victim/survivor as suspicious for not immediately cutting ties 

with her husband and the father or her children, as if the rape had occurred in a 

vacuum and not a complex relationship that might involve love and hope as well as 

abuse. The victim/survivor in T14 experienced a similar challenge: 

 

Victim/Survivor: “[We were still trying to work it out]” 
Defence: “[It’s a lie to say you weren’t encouraging him]” 
Victim/Survivor: “[But I said no on that day...]” 
...Q&A continues along these lines... 
Judge: “But he must have thought you were keen on him?” 
Victim/Survivor: “[Yes, but I said ‘no’ on that day]” 
Judge: “But on these emails, these messages, you say [reads a loving one] 
so it would be perfectly natural to think you were keen on him” 
Victim/Survivor: “[Yes, I suppose so].” (T14) 

 

Here, the victim/survivor questioned the relevance of her attempts to salvage her 

relationship with the defendant. Instead, she emphasised her lack of consent on the 

day in question, even though she had continued to love him afterwards. This 

resistance was undermined not only by the defence questions, but also the judge’s 

constant interruptions. The quote above shows just two of the many comments made 

by the judge; who ignored the victim/survivor’s attempts to focus on the rape rather 

than the aftermath. Since judges hold a position of authority in court, these 

interruptions are likely to have legitimated the focus on her failure to cut contact with 

the defendant after the first rape. 

 

5.2.3.1 Resisting the need to cut contact with the defendant 

 

On a more positive note, there was occasional resistance to the relevance of 

continued contact with the defendant. As with delayed reporting, this resistance came 

both in the form of providing explanations for the non-‘rational’ behaviour and by the 

Prosecution challenging assumptions about ‘normal’ reactions. For example, the 

victim/survivor in T4 was able to explain that she had simply wanted the abuse, 

rather than their relationship, to end. 
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Prosecution: “Um [...] during the time that you were living in this country 
with [Defendant], what did you want your relationship with him to be 
like?” 
Victim/Survivor: “I had children, I didn’t want to be beaten up, anyway I 
didn’t want anything from him, I just wanted to be free. I wanted him to 
help me with my children...” (T4) 

 

In her comments to the jury, the prosecution barrister then noted that the reality of 

abusive relationships is often more complex than might be assumed. In doing this, she 

challenged the notion of ‘rationality’ by highlighting other influences on behaviour: 

 

“Which one of you would not like to be able to say that if you were in an 
abusive relationship, it would only take one strike for me to leave... But 
then you bring reality into it... Think of the person you share your life 
with... What if you love that person? What if you have children with that 
person?... We all know what we think we might do, but then when it’s 
real...” (Prosecution, T4) 

 

Other prosecution barristers made similar comments, with one even highlighting that 

the Defence focus on such issues was manipulation of the evidence. 

 

“The Defence have tried to remove your focus... they would prefer you to 
think about [Defendant’s Girlfriend]... or pleasant family days out... They 
introduced [the previous rape allegation]...” (Prosecution, T9) 

 

This acknowledged the irrelevance of peripheral issues, although the same barrister 

focused extensively on tangential concerns when in a defence role (T4).  

 

5.2.4 Lack of physical resistance 

 

In twelve trials, there was discussion about whether or not the victim/survivor had 

physically resisted the sexual violence. In these discussions, it was assumed that the 

‘rational’, and therefore ‘normal’, reaction would be to struggle as much as possible; 

so any victim/survivors who did not do this were portrayed as ‘irrational’, 

inconsistent, and suspicious: 

 

“Squirming is the word [Victim/Survivor] uses throughout. She doesn’t do 
anything else... What would you do? Is just squirming what you would do? 
[Continues along these lines for minutes]...” (Defence, T12) 
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The focus was therefore on what victim/survivors did to remove consent, rather than 

examining how the defendant gained consent.  

 

Defence: “What did you do to prevent [the penetration]?” 
Victim/Survivor: “[Nothing, I just said ‘no’]” 
Defence: “[You didn’t scream]?” 
Victim/Survivor: “[No]” 
Defence: “Did you put your knees up?” 
Victim/Survivor: “[No I couldn’t, because he was practically on top of me]” 
Defence: “You didn’t injure him in any way?” 
Victim/Survivor: “[No].” (T14) 

 

This focus on physical resistance dismissed the verbal resistance that 

victim/survivors recalled making. The defence barristers’ questions therefore 

suggested that victim/survivors had somehow not done enough to show non-consent, 

despite the legal definition being satisfied by a victim/survivor saying ‘no’. Linked to 

this, victim/survivors had to justify any positive behaviour towards the defendant; 

for example, they were asked why they had kissed, flirted, or moved near the 

defendant. 

 

Defence: “I suggest you were playing games with him, weren’t you, 
[Victim/Survivor]? With your strop on the bed” 
Victim/Survivor: “[No]” 
Defence: “[You knew he wanted sex... you kissed him back]” 
Victim/Survivor: “[Yeah]” 
Defence: “[That was the start of a sexual encounter]” 
Victim/Survivor: “[No]” 
Judge: “Well can I ask, why did you kiss him?” 
Victim/Survivor: “[I don’t know].” (T14) 

 

By focusing on the need to explain such actions, barristers ignored that consent can 

be removed at any point in a sexual encounter; or that giving consent for one level of 

intimacy, for example kissing, did not also give consent for full sexual intercourse. In 

this quote, the defence barrister ignored the victim/survivor’s assertions that she had 

repeatedly told the defendant she did not want sex; although she was reluctantly 

willing to talk to him and have some level of intimacy. This presented the defendant 

as having reasonable belief in consent because she had not physically resisted and 
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had acted positively towards him, which it was assumed she would not do without 

wanting sexual intercourse. 

 
“We know she agreed to him going, we know that it was not forceful, not 
violent, we know that it was kissing, put yourselves in his shoes... What is 
he meant to think? Put yourselves there, Members of the Jury... Consent is 
inherent, isn’t it?... Unless there is clear instruction to the contrary, isn’t 
it?”... There is nothing in the evidence to suggest that she wasn’t consenting 
and that he didn’t reasonably believe she was consenting.” (Defence, T14) 

 

The rhetorical questions in this quote ignored that the victim/survivor’s account did 

show ‘clear instruction to the contrary’, and made it difficult for jurors to ask what the 

defendant had done to actively gain consent because it was presented as inherent. A 

lack of physical struggle was therefore closely linked to the social contract myths 

discussed in Chapter One. 

 

Stereotypes about physical resistance were also used to criticise victim/survivors 

where they had not continuously struggled throughout the rape.  

 

Defence1: “Can I just ask you, because what you said before, is that you 
were trying to kick... and if you’re telling the truth, we can understand... 
what you told the police is that... every time he let go, you kicked out... did 
you kick him when he was taking your clothes off?” 
Victim/Survivor1: “No” 
Defence1: “Why?” 
Victim/Survivor1: “[I was too scared]” 
Defence1: “But you weren’t too scared all of the time, were you, because 
you kicked out?” 
Victim/Survivor1: “Yeah.” (T1) 

 

Here, the defence barrister presented the victim/survivor as suspicious for being 

inconsistent in her resistance. This assumed that the decision to struggle or not was 

the result of ‘rational’ thought and so should have begun as soon as it became clear 

that unwanted sexual contact would occur. By ignoring the potential non-‘rational’ 

influences on the victim/survivor’s actions, the Defence presented a false allegation 

as the only explanation for such inconsistency. If, however, behaviour is not purely 

based on ‘rational’ decision-making, then such inconsistencies are to be expected. 
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Inconsistencies were also discussed by barristers who argued that it was suspicious 

for victim/survivors to appear confident or assertive in some situations, but then say 

they were too scared to physically resist the rape or assault. 

 

“Let me make a point against myself: not every rape case results in injury, 
some victims submit to the attack... you may think of [Victim/Survivor3] 
and you may think it’s hard to imagine submitting.” (Defence2, T1) 

 

Here, the Defence noted a ‘myth-buster’ comment, but dismissed it as irrelevant in 

this case because the evidence showed the victim/survivor had been assertive in 

other situations. Just like in Section 5.2.1, then, it was assumed that a person’s 

demeanour would remain constant in all situations. Rather creating an inconsistency 

with which to criticise the victim/survivor, the barrister therefore created suspicion 

about a common inconsistency in human behaviour.  

 

Similar arguments were made in relation the relative physiques of the defendant and 

victim/survivor; with defence barristers presenting the victim/survivor as being 

stronger than the defendant and therefore ‘irrational’ for not struggling. 

 

Defence: “He’s quite a bit shorter than you, isn’t he?” 
Victim/Survivor: “Yes” 
Defence: “And you’re quite a bit stronger than him” 
Victim/Survivor: “[I’m taller but he’s well-built, he’s two or three times 
stronger than me]” 
Defence: “He had to push you away...” (T4) 

 

Defence2: “[At the time, Defendant2 was 19 and about 5”10 and slim for 
his build, would you agree]?” 
Victim/Survivor: “Yes, very slim” 
Defence2: “[And you were 26 and about 5”9]?” 
Victim/Survivor: “[Yes]” 
Defence2: “[And you were about the same weight as you were in the 
DVD]?” 
Victim/Survivor: “[I don’t know].” (T10) 

 

These quotes highlight how barristers ignored additional contextual factors, for 

example how fear or emotional coercion might cause a victim/survivor not to 

physically resist. These arguments also presented stark facts, such as height, without 

discussing other elements of physical strength, for example muscle mass. The 
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victim/survivor in T4 resisted this by highlighting the defendant’s muscular build, 

while the victim/survivor in T10 tried not to acknowledge that she weighed more 

than the defendants; however both attempts at resistance were ignored in the 

barrister’s subsequent questions.  

 

Having said this, the Prosecution also used the comparison of physiques to support 

their case in several trials. In these cases, prosecution barristers repeatedly 

emphasised the victim/survivor’s petite build. 

 

“There was no hope of [Victim/Survivor] having any control over him... 
Given their sizes, she didn’t have a chance, did she?” (Prosecution, T9) 

 

“[Victim/Survivor] is slight... takes a clothes size 4 to 6... By contrast you 
can see that [Defendant] is rather well-built, so he has the physical 
advantage.” (Prosecution, T14) 

 

In presenting the victim/survivor as vulnerable, the Prosecution provided a ‘rational’ 

reason for their lack of physical struggle; although this was criticised by the Defence: 

 
“[Defendant] was not forceful and not violent... and yet the way the Crown 
wants you to see this is that he over-powered her because he is bigger than 
her... but that is not her evidence.” (Defence, T14) 

 

However, this critique ignored the way that the victim/survivor had repeatedly said 

she feared violence because of their relative physiques. While the Prosecution did 

attempt to use physicality to support their case, then, it was not always successful 

because of the failure to explore other aspects of coercion. 

 

5.2.4.1 Resistance to the relevance of physical resistance 

 

On a positive note, some prosecution barristers challenged the relevance of physical 

struggles by noting that the law does not require such resistance: 

 

“She didn’t fight him off because she was too scared to, and Ladies and 
Gentlemen, she didn’t need to [because it’s still rape].” (Prosecution, T9) 
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In T6, the prosecution barrister also challenged the defendant about his apparent 

assumption that resistance was needed in order for having sex with the 

victim/survivor in her sleep to be considered rape. 

   

Prosecution: “[Later, you say that you never had sex with Victim/Survivor 
when she’d said ‘no’ because you’re not a rapist]” 
Defendant: “[Yes, because I didn’t]” 
Prosecution:  “[It’s never been suggested that you had sex when she said 
‘no’, is it again that you didn’t know it was rape unless she’d said ‘no’]?” 
Defendant: “[I said I wasn’t a rapist].” (T6) 

 

The recognition that the victim/survivor did not need to resist sex because she was 

unconscious, and therefore did not have the capacity for consent, shows that 

barristers can resist the focus only on victim/survivors’ actions. This good practice 

could be extended to other trials in order to highlight that physical struggles are not 

needed, regardless of the defendant’s assumptions. 

 

Judges also challenged the reliance on physical struggle, cautioning the jury not to 

trust assumptions about ‘rational’ reactions.  

 

“During the course of her evidence, it was suggested to you that she could 
have struggled... This is an argument that you should consider with care. 
When you do, you should consider that there is no set response. People 
respond in a variety of ways...” (Judge, T14) 

 

By questioning the notion of ‘normal’ responses to rape and sexual assault, judges 

therefore resisted the reliance on prescriptive beliefs about how victim/survivors 

should act (see Section 5.3.2 for more examples of this).  

 

5.2.5 Sexual history evidence 

 

Finally, all except two of the full trials discussed sexual history and the ‘rational’ 

implications surrounding previous sexual contact with the defendant. In accordance 

with legal guidelines, applications to use sexual history evidence were made in nine of 

the ten trials that discussed it. This is positive, although it is worth noting that six of 

these applications occurred during, or on the morning of, trial. The reasons for 

applications being late varied and were already outlined in the discussion of late legal 
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arguments (Chapter Four), but they included that applications were a response to 

evidence at trial (T1), that legal personnel had joined the case last minute (T6), or 

that they were simply late without any explanation being given (T5, T8, T14, T18). 

 

Prosecution barristers rarely challenged the applications to use sexual history 

evidence, although the Prosecution in T6 did request that the intended questions 

were submitted in writing. 

 

“[I don’t say anything about this being late because I know Defence is late 
joining the case, but I do have issue that he’s not doing it in writing...]” 
(Prosecution, T6) 

 

This was to ‘ensure’ that the questions, relating to the victim/survivor’s previous 

sexual abuse and her initially active sex life with the defendant, would not become too 

invasive. Although the barrister did not challenge any of the questions that were 

subsequently given, this may have made the Defence think about what would be 

inappropriate. In other trials, the Prosecution’s failure to challenge sexual history 

applications meant that judges were not involved in the decision to use such 

evidence, instead being told not to worry about it. 

 

Judge: “[I also see a Section 41 application]” 
Prosecution: “[Yes, there wasn’t before, but I’ve looked and don’t see any 
trouble but of course it’s your decision].” (T18) 

 

While the official decision remained with the judge, then, the focus on the defendant’s 

right to fair trial and the apparent threat of appeal used by some barristers during 

legal arguments (both of which are outlined in Chapter Six) seemed to mean that the 

Prosecution’s compliance was treated as a sign that to exclude evidence would go 

against defendants’ rights. It was therefore important for prosecution barristers to 

consider the use of sexual history evidence in relation to the legal restrictions.  

 

Although some of the legal arguments surrounding sexual history were observed, 

three applications occurred away from the courtroom and barristers or judges in 

another three trials noted that the public gallery should be emptied once the 

applications began.  
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“Your Honour [...] Section 41... [Prosecution] has reminded me that such an 
application has to take place in private...” (Defence1, T1) 

 

“So that we can talk about this freely, shall we clear the court?” (Judge, T6) 
 

In this latter trial, I was the only person in the public gallery at that time and so the 

comment was an example of the reactivity mentioned in Chapter Three. The emptying 

of the public gallery meant that I could not always observe the justifications for sexual 

history given in legal arguments; however the observations did show how sexual 

history was used during trial.  

 

5.2.5.1 How was sexual history used at trial? 

 

These uses were mostly about undermining the victim/survivor’s credibility, but two 

trials also used sexual history to correct misrepresentations and suggest a similarity 

between the rape and consensual sex. For example, the barristers in T1 argued that 

one victim/survivor’s evidence gave the impression she had not had sex with the 

defendant prior to the night in question, making it seem less likely that she consented. 

This was because the victim/survivor had severe learning difficulties and a ‘childlike’ 

demeanour. The judge summarised this argument, saying: 

 

“So in sum, what you’re saying is this, um, that at first glance the, um, 
interview with [Victim/Survivor2]... gives the gloss... that the two of them 
have not had a sexual relationship... and that is important because it 
influences the argument that she was duped into going to the party.” 
(Judge, T1) 

 

The defence barrister therefore asked the victim/survivor to confirm that she had 

told police about her and the defendant having sex once before. The victim/survivor 

misinterpreted this question as an accusation that she had consented on the night in 

question and became very distressed, so the judge asked the Defence to move on 

because the information had been aired through the initial question. This was 

positive and reflected the sensitivity shown towards the vulnerable victim/survivor 

in the rest of the trial, suggesting that sexual history evidence can be handled 

sensitively.  
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In another trial, the sexual history between the victim/survivor and defendant was 

introduced to argue that the victim/survivor was using their marital routine as a 

framework with which to make a false allegation. The evidence was therefore 

included because “she’s describing their habitual conduct” (Judge, T5). This assumed 

that rape would differ in nature from consensual sex, so any similarities between the 

rape and their habitual relations were used as evidence of the victim/survivor’s 

consent. It is unclear why these assumptions were not explored or challenged by the 

judge or prosecution barrister. 

 

Finally, and most commonly, sexual history evidence was used to undermine the 

victim/survivor’s credibility. For example in T1, the victim/survivor’s sexual history 

was introduced to highlight an inconsistency after she claimed that she could not 

have had consensual sex with Defendant2 because she was already in a relationship. 

The Defence then introduced evidence that the victim/survivor had previously told a 

police officer she had several boyfriends while being questioned about another 

matter. 

 

Defence1: “You wanted to get into bed with him” 
Victim/Survivor1: “[No, I’d never cheat or two-time someone, I don’t 
believe in that]” 
Defence1: “Your Honour, I regret that a matter of law has arisen.” (T1) 

 

“When I put my case to her, [Victim/Survivor1] said... ‘I don’t believe in 
two-timing’... and you know of course that months later... she expressed a 
different approach... She’s entitled to do what she wants... but it’s right, 
isn’t it, that when she says these things, it’s not true... If she wants you to 
believe that she wouldn’t want to get into bed with [Defendant2]... Why 
would she want you to believe that?” (Defence1, T1) 

 

Here, the defence barrister acknowledged that the moral aspects of the 

victim/survivor having multiple boyfriends were irrelevant, but argued that the 

evidence undermined her credibility because it highlighted an inconsistency.  

 

Another way that sexual history evidence was used to undermine victim/survivors’ 

credibility was linked to ‘rational’ ideals. For example, the victim/survivor in T9 was 

presented as ‘irrational’ by the Defence questioning her reason for having a 

termination two weeks before the rape. The victim/survivor argued that she became 
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pregnant as a result of coercive sex with the defendant, although she had not wanted 

to pursue that incident as an allegation of rape. The defence barrister then used the 

clinic notes to highlight differences between the account of coercive sex and what the 

victim/survivor had told nurses at the time. 

 

“[The clinic notes say]... ‘It was unplanned, not using contraception’ not ‘I 
was raped’... It would be a good reason for having it, isn’t it? Those are the 
one people you would tell... [She also said the father wanted the baby, 
when he did not]. Whatever she told them, it was a lie... [Prosecution says 
we’re trying to distract you] but is she a truthful person?” (Defence, T9) 

 

These criticisms ignored the possible non-‘rational’ reasons for lying to the nurses, 

for example the victim/survivor may have felt embarrassed and created a story in 

which she was less vulnerable. The Defence assertion that the clinic nurses ‘would be 

the ones you tell’ was not justified with evidence, but presented as fact anyway. While 

the prosecution barrister did argue that focusing on this termination was a defence 

tactic to distract the jury, she did not present an alternative interpretation of the 

evidence and the above comment came during the defence closing speech so the 

Prosecution could not respond further. In addition, this evidence was included 

because of a comment made by the victim/survivor in her pre-recorded police 

interview and so would not have had to be discussed at all if such issues were edited 

out of the DVD (see Section 5.2.5.2). 

 

In another trial, the victim/survivor was undermined using sexual history by asking 

her about being victimised when younger and presenting this as making her so 

paranoid that she jumped to conclusions about the defendant having sex with her 

while she slept. In addition, the previous abuse was used to suggest that the 

victim/survivor had reacted ‘irrationally’ when the defendant’s young son began to 

approach her daughter. 

 

Defence: “Between the ages of [age] and [age], you were indecently 
assaulted by two neighbours... I’m not going to dwell on this, don’t worry” 
Victim/Survivor: “Yes” 
Defence: “[And did that make you think more of Son’s actions]?” 
Victim/Survivor: “No...” (T6) 
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It is positive that the Defence reassured the victim/survivor he would not dwell on 

the topic; however his questions used gendered stereotypes about women as 

‘damaged goods’ and presented the victim/survivor as untrustworthy because 

childhood experiences had made her ‘irrational’. Another trial in which the 

victim/survivor’s previous allegations were discussed was even less sensitive, 

though. In fact, one of the victim/survivors in T1 was accused of previously making 

false allegations as soon as cross-examination started. 

 

Defence2: “[Do you remember a time when you called 999 to say you had 
been forced to have sex when pregnant, and then injected with heroin]?” 
Victim/Survivor3: “No. I remember I was pregnant” 
...Q&A continues along these lines... 
Victim/Survivor3: “Can I ask you a question? Why are you bringing this up 
now, when it’s nothing to do with [Defendant1] or [Defendant2]?” 
Defence2: “The Judge will stop me if I ask the wrong question... so just 
concentrate on this question for now.” (T1) 

 

Although the victim/survivor initially resisted the relevance of her previous 

allegations, the defence barrister responded saying that the judge had deemed the 

question appropriate because he had not intervened (see Chapter Six, Section 6.1.1.1). 

The victim/survivor soon became so distressed that she left the court building 

without permission and expressed suicidal thoughts. Eventually, she returned to 

court with the support of an Independent Sexual Violence Advisor and the judge 

warned the defence barrister to move on in order to protect her welfare. The judge 

should be commended for prioritising victim/survivor consideration, however the 

need to change topic removed any possibility of exploring the allegations further. This 

meant that questioning ended without the victim/survivor being able to expand on 

her assertions that the previous allegations were true even though she had once told 

police they were false. The defence barrister subsequently argued: 

 

“[Victim/Survivor3] won’t have it... that she has clearly lied in the past, not 
about trivial things, but about rape... It’s not very nice but the fact is that 
she’s either a compulsive liar [or delusional]... Just because she’s lied 
before, it doesn’t mean that she’s lying about these, but it’s like the boy 
who cried wolf and it’s just her word against theirs.” (Defence2, T1) 

 

Despite acknowledging that previous allegations were not directly relevant to the 

victim/survivor’s consent in this case, sexual history evidence was therefore used to 
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undermine her credibility121. The victim/survivor’s welfare prevented any wider 

discussion about her reasons for previously saying the allegations were false, instead 

relying on ‘rational’ ideals that assumed that the only reason for telling police they 

were false would be if they actually were. By failing to explore the possible non-

‘rational’ explanations, for example intimidation or ongoing emotional 

attachments122, the barristers therefore presented an oversimplified view of the 

victim/survivor’s sexual history. This is especially important because the defence 

barristers had not made a Section 41 application for this victim/survivor, so evidence 

of previous allegations was not considered part of her sexual history.  

 

5.2.5.2 Prosecution use of sexual history evidence 

 

It was not only the defence barristers who introduced sexual history evidence: Six of 

the ten trials using sexual history featured a discussion of such evidence within the 

victim/survivor’s evidence-in-chief. This was sometimes in the form of direct 

questions about sexual history, but also involved hints and references made by the 

victim/survivor in their pre-recorded DVD evidence. These questions and references 

were then used by the Defence to justify asking about sexual history in cross-

examination123. For example, the Prosecution in T12 actively included evidence of the 

victim/survivor being filmed performing oral sex on the defendant when she was 

under the age of consent, because they argued the defendant may have sent the tape 

around her school. 

 

Judge: “[And the relevance of the video]?” 
Prosecution: “[That if they believe he disseminated it, he showed an 
attitude consistent with his use and humiliation of Victim/Survivor].” 
(T12) 

 

Sexual history evidence was therefore included in an attempt to undermine the 

defendant’s credibility; however it meant that the victim/survivor had to discuss 

 
121 While the explanatory notes to the YJCEA 1999 argue that evidence of previous allegations is not 

covered by sexual history restrictions (Home Office, 1999), it is useful to discuss it in relation to 
sexual history because they were used to discuss sexual behaviour and not simply a ‘history of false 
complaints’ (see Kelly et al, 2006). 

122 Although I would argue that these are ‘rational’ reasons to lie to the police, I have designated them as 
non-‘rational’ because such justification was never mentioned in the discussion of ‘rational’ reasons.  

123 Section 43:5a of the Youth Justice and Criminal Evidence Act 1999 states that defence barristers can 
cross-examine about sexual history if it relates to the prosecution case or evidence-in-chief. 
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embarrassing issues that were not related to the case. The judge’s reluctance to 

include the video was positive; although he was apprehensive that it required a bad 

character application to protect the defendant rather than being concerned about the 

victim/survivor.  

 

The T6 evidence about the victim/survivor’s termination two weeks before the rape 

was also allowed because it arose in her pre-recorded DVD interview. 

 

Police Officer: “Why were you bleeding?” 
Victim/Survivor: “Because I’d just had an abortion” 
Police Officer: “Had an abortion, ok...” (T9) 

 

Although the prosecution barrister challenged the Defence’s assumption that 

questions about the abortion did not count as sexual history124, she was unable to 

prevent their inclusion because of how the DVD had been edited. 

 

Judge: “[Prosecution], are you able to deal with Section 41 application?” 
Prosecution: “Yes, yes, I’m content... much of it was left in the DVD... it 
might be considered unfair if the jury were not able to hear...” (T9) 

 

The way pre-recorded DVD’s were edited therefore became important for sexual 

history applications. This was especially true where offhand comments made by the 

victim/survivor became central features of the trial, for example when the 

victim/survivor in T6 mentioned being reminded of her youth: 

 

“[Victim/Survivor’s interview mentions her worry over Defendant’s Son 
being young, yet sexualised towards [her daughter] and we want to 
highlight that he was just copying Defendant and Victim/Survivor, but she 
was paranoid because of being sexually abused as a child. The jury will 
already note that she says it reminded her of when she was young, so we 
just want to unpack that for them].” (Defence, T6) 

 

Even though the victim/survivor’s previous sexual abuse was not related to the 

defendant in question, the Defence argued that the jury had a right to be informed 

about the context of her comments. 

 
 

124 This challenge occurred away from the judge and so was not part of the judicial considerations 
regarding the evidence’s inclusion. 
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“It wouldn’t be fair to the defendant if the jury were not presented what 
they already half know.” (Defence, T6) 

 

This discussion of fairness to the defendant, but not the victim/survivor, links to 

notions of the right to fair trial and will be explored further in Chapter Six.  

 

5.2.5.3 Resistance to the relevance of sexual history evidence 

 

On a positive note, two trials featured some resistance to the usefulness of sexual 

history evidence. This came in the form of highlighting the limitations of sexual 

history evidence to the jury, with one judge commenting that: 

 

“It’s important to note that evidence of a past sexual relationship with 
[Defendant2] is not evidence that... she must have consented on that 
particular night... Rather, it is submitted to you as part of the evidential 
background of the case.” (Judge, T1) 

 

This comment was rooted in the guidelines for judicial directions about sexual history 

and so should have been standard practice wherever such evidence was included. 

While it is positive that one judge cautioned the jury in this way, it is therefore 

disappointing that the other nine judges did not. This is especially true since the T18 

judge used his summary to actually emphasise the significance of sexual history 

evidence:  

 

“[Reads Defendant’s evidence about their sexual relationship after Son’s 
birth]: That’s […] an important part of his case.” (Judge, T18) 

 

T9 also featured resistance to the relevance of sexual history, with the prosecution 

barrister highlighting that it could not help the jury in relation to the events of that 

night. 

 

Prosecution: “[Were you in that room]?” 
Defendant’s Brother: “[No]” 
Prosecution: “[Were you on that balcony]?” 
Defendant’s Brother: “[No]” 
Prosecution: “[So you don’t know anything about this incident]?” 
Defendant’s Brother: “[Yes]” 
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Prosecution: “[So you’re just trying to say that she was unhappy with a 
casual relationship...]?” 
Defendant’s Brother: “[Yes].” (T9) 

 

Here, the Prosecution acknowledged that the discussion of sexual history was part of 

the defence rhetoric rather than being central to determining whether or not the 

victim/survivor consented. The same barrister also interrupted the victim/survivor’s 

evidence when the Defence asked her about Facebook posts in which she said she 

would try to be a bitch and appeared to comment on her termination. 

 

Prosecution: “Your Honour, I, um, was a little bit concerned. [Another 
judge] gave a ruling [to cross-examine about some Facebook messages 
only] and so I’ve been a bit concerned about the Facebook entries because I 
don’t know if they contravene...” 
Defence: “[I’m not going to ask anything new. The questions I’ve asked 
have been fair and no one has objected]. Certainly My Learned Friend has 
not objected. [I only want to get Victim/Survivor to confirm the dates of 
the posts], I’ve finished asking about the content... [Victim/Survivor] also 
said she couldn’t remember saying that she’d try being a bitch, so I would 
like to show her that she did say that.”  
Judge: “And what would be its relevance?” 
Defence: “[That she was going to try being a bitch]” 
Judge: “Well that could be in the context of anything [so you can’t ask about 
that specific comment].” (T9) 

 

The Prosecution therefore resisted the inclusion of the victim/survivor’s Facebook 

comments, noting that the link between those comments and the case at hand were 

extremely tenuous. While the judge agreed that some comments were too peripheral 

and others were too long after the rape to be considered relevant, the fact that 

another judge had already allowed such evidence limited his ability to resist their 

inclusion. Additionally, the Prosecution failed to challenge the evidence at the 

moment of its inclusion and so the jury had already heard the defence barrister’s 

tenuous critique by the time she objected. While there was some resistance to the use 

of sexual history evidence, then, this resistance was extremely constrained. 

 

5.2.6 What can be learned from these observations? 

 

These observations support the existing literature in that rape myths were routinely 

discussed and used to undermine the victim/survivor’s credibility. There were many 
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examples of the attitudes and stereotypes already outlined in current research, such 

as Temkin and Krahé (2008). In line with extant understandings of rape myths 

(Chapter One); stereotypes were used to prescribe certain behaviours as 

‘appropriate’ or ‘inappropriate’, and were therefore perceived as relevant when 

evaluating a victim/survivor’s reliability. The most commonly discussed myths 

related to ‘appropriate’ demeanour, delayed reporting, failure to cut contact with the 

defendant, physical resistance, and sexual history. These are also the stereotypes 

most commonly discussed by existing research into the attitudes of the police and 

general public (Chapter One), suggesting that the myths discussed at trial reflect the 

concerns expressed elsewhere. 

 

Significantly, rape myths were used by creating a sense of ‘appropriate’ behaviour 

and measuring the victim/survivor’s actions against this ‘ideal’ in order to present 

them as ‘abnormal’. Hudson (2002) has previously noted this ‘logic of law’, although 

she was referring to sentencing policy rather than the evaluation of evidence. Others, 

for example Wheatcroft and Wagstaff (2009) have recognised that myths are used to 

create a template of ‘real rape’, but they have fallen short of discussing the ways in 

which victim/survivors are measured against this ‘ideal’ type. These observations 

therefore develop the theorisation of how rape myths are used; highlighting that rape 

myths are not used in isolation, but rather as a form of ‘rational ideal’. 

 

Rape myths were also used in a way that ‘othered’ rapists. This is because defendants 

who were young, seemingly passive, or who had their own vulnerabilities, were 

presented as diverging from the expected characteristics of a rapist. This ignored the 

apparent prevalence of sexual violence and the role of the gender order, rather than ‘a 

few bad apples’, in creating the environment conducive with rape (see MacKinnon, 

1989). It therefore had a similar effect to the use of the term ‘paedophile’ when 

describing child sexual abusers, which Kelly (2013) has argued hides the wider 

context of sexual violence. The use of sexual history evidence to highlight similarities 

between the alleged rape and a couple’s habitual sexual relationship also presented 

sexual violence as separate to ‘everyday life’. By introducing evidence of these 

similarities, the defence barrister implied that the features of a rape would bear no 

relation to other, consensual sex between the victim/survivor and defendant. This 

presented rape as occurring within a vacuum, but was legitimated by the wording of 

sexual history restrictions. ‘Section 41’ sets out the occasions when sexual history can 
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be discussed at trial and Subsection 3(c) includes a consideration of similar 

characteristics, implying that rape and consensual sex will greatly differ in their 

details (see Youth Justice and Criminal Evidence Act 1999). It is therefore important to 

clarify that the ‘similar nature’ discussed in Subsection 3(c) of Section 41 is meant as 

a safeguard against introducing evidence about completely unrelated sexual contact, 

rather than advocating an evaluation of sex and rape as absolutely divergent.  

 

It is positive that judges and prosecution barristers sometimes resisted the use of 

rape myths, noting their limited relevance or highlighting non-‘rational’ explanations 

for seemingly abnormal behaviour (see Section 5.3.2 for more examples). Attempts to 

educate legal personnel about rape myths may therefore be working; however rape 

myths remained prevalent and barristers who showed awareness of resistance and 

‘myth-busters’ when prosecuting also heavily used stereotypes when in a defence 

role. This suggests that training is not enough to prevent the use of rape myths, since 

ignorance was not the only factor involved. The focus on winning, discussed in 

Chapter Six, and the reliance on ‘rational’ ideals must therefore be addressed if 

stereotypes are to be successfully removed from trials. In addition, it appears 

important to continue raising public awareness of the truth behind rape myths, 

because barristers would have less incentive to raise such issues if the jury were not 

convinced by them.  

 

This is the reason that judicial ‘myth-buster’ guidelines were introduced (see 

Appendix I), allowing judges to comment on the realities of sexual violence before the 

jury’s deliberation. Ellison and Munro (2009) have found that mock juries are less 

accepting of some rape myths after hearing these comments, or similar expert 

evidence125. While judges were often observed making these comments, though, they 

were easily undermined by the Defence (Section 5.3.3.1) so it may be useful for the 

jury to also watch a video before trial, like the police ‘only yes means yes’ DVD being 

used in schools. Educating the jury about stereotypes from the outset could reduce 

scepticism when the Prosecution or judge resist stereotypes and use ‘myth-busters’ 

during trial, however future research should investigate this assumption. Watching 

such a video would not bias the jury because they already receive similar information 

 
125  The discussion in Chapter One suggested that judicial comments are more cost effective than expert 

evidence and so I will not discuss the latter any further here. 
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at the end of the trial and it would not impinge upon defendant’s rights since the 

Defence could still comment on stereotypes. 

 

As discussed in Chapter One, Dripps (2009) has argued that the American justice 

system should deal with rape trials in specialist courts without a jury so as to avoid 

the need for ‘myth-busting’. Despite the potential benefits of removing juries, though, 

it was argued that such a move is an unacceptable compromise when dealing with 

serious crimes like rape, because it would only allow six month sentences (see 

Chapter One). Having said this, the observations above suggest that the crux of 

Dripps’ idea, the introduction of specialist courts, may be useful for lowering the 

reliance on rape myths. 

 

Specialist courts, like those discussed in Chapter One, could reduce the use of rape 

myths because the legal personnel involved would have more training, closer links 

with support services and greater familiarity with the issues surrounding sexual 

violence (Heenan, 2005). Judges and prosecution barristers would therefore arguably 

have a deeper understanding of the need for resisting stereotypes and ‘myth-buster’ 

comments, as well as how they can be used most effectively. In addition, Walker and 

Louw (2005) note that South African specialist courts allow legal personnel to 

become experts in the complicated and often-changing laws surrounding sexual 

violence. Back in England and Wales, this could mean that any policies or guidelines 

attempting to tackle the use of rape myths would be implemented more fully. 

Ultimately, though, Walker and Louw (2003; 2007) found there were limitations to 

the extent that victim/survivors can be protected from inappropriate questioning 

because of the need to ensure fair trial. This links to the concepts of justice and 

interpretations of due process discussed in Chapter Six, and may suggest that rape 

myths will continue to be used where there is no other defence argument to be made. 

 

Recommendations about specialist courts must not mean ignoring the ongoing 

ignorance amongst legal personnel, though. While many judges and barristers 

displayed a nuanced understanding of sexual violence contexts, even if they then 

focused on rape myths anyway, others continued to demonstrate a belief in 

stereotypes. The judge in T14 was the clearest example of this, regularly interrupting 

the victim/survivor’s evidence in order to make stereotyping comments. During 

member checks, a barrister reflected these concerns and complained that some 
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judges still adhere to outdated assumptions and sexist stereotypes about 

‘appropriate’ victim/survivor behaviour. Interestingly, the most stereotypical and 

insensitive judge was the one who most extensively used ‘myth-buster’ comments in 

his summary, showing that using ‘myth-busters’ did not automatically mean legal 

personnel had a good understanding of sexual violence.  

 

It is a significant achievement that the guidelines were used even when they were not  

apparently believed by the judge, however it is also important to address judicial 

stereotypes if ‘myth-busters’ and other resistance to rape myths are not going to be 

undermined (see Section 5.3.3). Rumney (2011) has noted that judicial training is 

well-designed and constantly being improved, however some judges will attend the 

course and be allowed to try rape cases without really engaging. Alongside such 

training, then, it may be useful to introduce a system of court observations in order to 

identify problematic practices. These practices could then be targeted by judicial 

training and the court observation system could provide further accountability in 

putting training into practice. This notion of court observation schemes was very 

popular during member checks, with a barrister highlighting the potential benefits of 

having retired judges or lawyers conducting evaluations. While evaluations made by 

retired judges and lawyers might receive greater respect from the Criminal Justice 

System, they might also maintain the status quo because of shared perspectives with 

current practitioners. It would therefore be useful to develop a network of court 

observer that not only includes retired legal professionals, but also voluntary 

organisations and members of the public who can more easily challenge embedded 

practices. These lay court observers would require training about the legal issues 

involved, and all watchers would need educating about observation methods. While 

this training would arguably be expensive, online resources and tutorials could easily 

be developed from this thesis and so the main expense would be court-watcher time 

(see Appendix IV for an example observation matrix). It is unlikely that funding will 

come from central Government during a period of cuts; however individual Police and 

Crime Commissioners [PCC] may be persuaded to subsidise the scheme in light of 

their remit to improve CJS accountability and transparency. The PCC for Northumbria 

has already agreed to explore the potential of court observation schemes as a way of 

consistently learning ongoing lessons about what is happening at trial. 
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Finally, the findings provide new understandings about how rape myths are used by 

highlighting the ways in which they were discussed by the Prosecution as well as the 

Defence. This happened particularly in relation to demeanour, which was used more 

by the Prosecution than by the Defence and where legal rules about evidence of First 

Complaint126 explicitly highlight the relevance of demeanour. Rape myths and 

stereotypes were therefore used as evidence for the Crown whenever possible, 

legitimating the Defence usage when it was not. This was one of the key ways in 

which resistance to stereotypes was undermined and so will be discussed in more 

detail below. It is worth noting, though, that pre-recorded interviews must be edited 

to remove questions relating to sexual history meant as part of the initial police 

investigation, rather than as evidence at trial. This would remove the majority of 

justifications for sexual history evidence, which were overwhelmingly made because 

of references in the victim/survivor’s police interview. 

 

5.3 ‘Myth-Busting’ 

 

As discussed throughout this chapter, there were attempts to resist stereotypes in 

every full trial. The resistance to specific myths, for example delayed reporting, has 

already been outlined above; but prosecution arguments and judicial directions also 

dealt with general assumptions. This section will therefore outline the good practice 

in relation to general ‘myth-busting’ comments; however these were easily 

undermined and so the section will also explore how the remarks may have been 

diluted. Once more, it will end by asking what can be learned from these 

observations. 

 

5.3.1 Prosecution ‘myth-busting’ comments 

 

Prosecution barristers resisted stereotypes in every full trial, often by outlining the 

possible non-‘rational’ influences on the victim/survivor’s behaviour. This challenged 

the reliance on ‘rational’ ideals by providing alternative interpretations of the 

evidence, but prosecution barristers also resisted the focus on stereotypes by 

cautioning juries about the dangers of assumptions.  

 
126 First Complaint is evidence about how the victim/survivor first disclosed their victimisation to someone. 

Such evidence can only be used to discuss how consistent the victim/survivor has been when 
recounting events over time, and to explore their demeanour when doing so. 



176 | P a g e  
 

 

“[The victim/survivors] seem to act in ways in which we would all think, 
no doubt, are stupid... and these are all points, no doubt, that will be raised 
by My Learned Friends... Please remember, experience in these courts 
shows time and time again that people react differently. Rape 
complainants are very different... When you’re thinking ‘well, that was a bit 
odd’, just remember everyone’s different... Please don’t stereotype.” 
(Prosecution, T1) 

 

“You’ve had your attention drawn to a number of other matters... but don’t 
allow yourselves, Ladies and Gentlemen of the Jury, to be diverted... There 
has been some attempt to discuss [Victim/Survivor] as a vulnerable 
individual... muddled because of the depression and medication, because of 
her experience of abuse as a child [but this is irrelevant].” (Prosecution, 
T6) 

 

Many of these comments used the ‘myth-buster’ directions as a framework, and were 

not necessarily complementary to victim/survivors. For example, the T1 quote 

labelled the three victim/survivors as ‘stupid’ and ‘odd’, rather than asserting that 

their actions are common after sexual victimisation. The latter quote challenged the 

relevance of gendered stereotypes about the victim/survivor being ‘damaged goods’ 

because of her mental health and previous victimisation, but it did not dispute that 

such a portrayal of the young woman was problematic in itself. Both of these were 

positive, though, because they recognised the diversity of responses to sexual 

violence and pre-empted defence criticism based on ‘rational’ ideals.  

 

Other attempts of ‘myth-busting’ were less personal, simply cautioning the jury not to 

judge the victim/survivor based on how they thought they would react. For example, 

one prosecution barrister noted: 

 

“It’s going to be brought up... but don’t give in to myths and stereotypes 
about people in that domestic context [because you may think you’d act 
differently]. You do not know how victims of rape and domestic abuse 
behave unless, sadly, you have some knowledge of it.” (Prosecution, T9) 

 

This once more acknowledged that ‘rational’ ideals were likely to feature in the 

defence rhetoric, but argued that such assumptions were unhelpful. This is positive 

not only because of the ‘myth-busting’, but also because it shows that barristers 

themselves have become aware of the realities behind rape myths. Despite this, at 
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least one of the barristers using ‘myth-busters’ when they were in a prosecution role 

also used stereotypes when in a defence role. For example, the above quote from the 

Prosecution in T9 was by the same barrister as the Defence in T4, where the 

defendant’s case was heavily centred on stereotypes. 

 

5.3.2 Judicial ‘myth-busting’ directions 

 

Resistance to stereotypes was not as prevalent among judges, but ‘myth-buster’ 

comments still occurred in ten trials as part of the formal directions given to juries at 

the end of trial127. The judge consulted the barristers about which of these guidelines 

were relevant in each case, for example the costs and benefits of certain ‘myth-

busters’ were discussed in T9. 

 

Prosecution: “[Since Defence is going to highlight inconsistencies, should 
the jury be given a comment about inconsistencies being normal]?” 
Judge: “[I’ll think about it, but she seems pretty consistent and I worry it 
would be held against her]” 
Prosecution: “[Yes I agree, maybe I’ll just deal with it myself].” (T9) 

 

This shows how ‘rational’ ideals were used to support the prosecution case where 

possible, rather than being challenged regardless of which party benefited. It also 

reflects the way that choosing which legal directions the judge gave could be a tactical 

decision. Conversely, the consultation allowed barristers to request the inclusion of 

legal directions that a judge had otherwise dismissed.  

 

Judge: “[I’ll do one on distress and one on rape within marriage, for 
example that there is give and take, submission versus reluctant 
agreement… Sometimes we can have a ‘don’t be stereotypical’ direction 
but] I’m not sure that’s appropriate in this case” 
Prosecution: “[I don’t know what Defence is going to say about 
Victim/Survivor staying with Defendant after the rape...]” 
Judge: “[Ok I’ll say it then, because it doesn’t do any harm] I think it’s a very 
good direction because it deals with a number of issues.” (T18) 

 

 
127 See Appendix I for example ‘myth-buster’ directions. It is noteworthy that judges did not give the full 

directions listed in the Bench Book, but rather summarised the intention of the illustrations and 
ignored the more detailed  or concrete aspects of the example guidance.  
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The use of ‘myth-buster’ directions was therefore linked to the complex power 

relations discussed in Chapter Six and often relied on the prosecution barristers to 

request their inclusion. When the ‘myth-busters’ were used, they highlighted the 

diversity of reactions to rape and sexual assault; cautioning the jury on assumptions 

about ‘normal’ behaviour. 

 

“Now it is important that you leave behind assumptions... It is the 
experience of the court that there are no stereotypes in rape... Again, there 
are no classic rapes.” (Judge, T9) 

 

“It’s easy to make assumptions about the way someone would behave... 
You must make decisions [without stereotypes] about how someone 
should behave at the time, or how someone should appear when giving 
evidence.” (Judge, T14) 

 

These challenged the reliance on ‘rational’ ideals, although it was not phrased in those 

terms. By highlighting the deceptiveness of prescriptive beliefs, judges therefore 

attempted to protect victim/survivors from being judged on misled assumptions 

about what was ‘normal’. The fact that these comments came from the judge, in a 

position of authority, may have meant the jury took them seriously; however many of 

the ‘myth-busters’ were arguably undermined.  

 

5.3.3 ‘Myth-busting’ undermined 

 

Attempts at ‘myth-busting’ were often undermined by the Defence, but judges and 

prosecution barristers also had a part in diluting the comments. For example, the 

decision not to use ‘myth-busters’ sometimes came because the judge perceived them 

as being common sense and therefore redundant. 

 

Prosecution: “[Will you be saying about delayed reporting being 
common]?” 
Judge: “[Maybe, I think you should but I don’t think the need for Judges 
saying it is clear, it’s quite common sense].” (T12) 

 

This ignored the fact that juries have been criticised for not understanding such 

things, even if the judge himself considered it obvious. It also meant that the ‘myth-

buster’ comments mentioned by the Prosecution did not have any more authority 
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than the stereotypical comments made by the Defence, reducing them to just another 

piece of rhetoric.  

 

‘Myth-busters’ were also excluded from the judicial summary because a judge or 

prosecution barrister did not consider them relevant to the evidence. For example, 

the judge in T1 argued that the defence barristers were not using stereotypes. 

 

Prosecution: “[Will you be making use of the guidelines about 
stereotypes]?” 
Judge: “Is there any criticism, by the Defence, explicit or implicit? There’s 
no evidence it’s required” 
Prosecution: “[I’ll reflect on it].” (T1) 

 

This ignored the fact that the Defence case was centred on ‘rational’ ideals and the 

ways in which the victim/survivors had not conformed to prescriptive beliefs about 

‘normal’ post-attack behaviour. While the prosecution barrister did not attempt to 

persuade the judge about including ‘myth-busters’ or the stereotypical nature of the 

defence arguments, he did at least request their inclusion to begin with. In contrast, 

the Prosecution in T17 actively asked for ‘myth-busters’ not to be included. 

 

“...They decide to use the delay myth-busting direction because Defence 
has used it lots in the case... 
Prosecution: “[I don’t think we need the full myth-busters, though].”” (T17) 

 

This may be an example of how prosecution barristers serve the Crown’s interests, 

namely to end trials quickly and efficiently, rather than the victim/survivor’s 

interests, which would arguably involve exploring the misunderstandings about rape. 

Despite this, it is positive that there was no discussion about the inclusion of the delay 

‘myth-buster’, with the judge simply informing the barristers of his intention. While 

the full direction was not included, then, the specific direction about delayed 

reporting was given to the jury. 

 

Judges also undermined the resistance to ‘rational’ ideals by making comments that 

centred on prescriptive beliefs even though some of them also gave the ‘myth-buster’ 

legal directions. For example, the judge in T14 noted that some of the peripheral 

issues raised during the trial were not relevant to the jury’s deliberations. 
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“This is a court of law, not a court of morals. It’s irrelevant that they had 
sex the day they met... he may not have been gallant... she may have been 
difficult as seen by the Facebook messages and texts... A rape can be just as 
traumatic whether or not physical force was used...” (Judge, T14) 

 

This comment challenged the relevance of stereotypes and general impressions about 

the witness’ characters; however he then went on to focus on the peripheral issues 

brought up by the Defence in his evidential summary. Similarly, he had repeatedly 

interrupted the evidence during the trial. 

 

Prosecution: ...[Reads more texts from Victim/Survivor saying she didn’t 
want to have sex if the defendant came to her house]... 
Judge [shaking his head]: “With two kisses.” (T14) 

 

Here, the judge did not allow the prosecution barrister to make his points and 

counter the Defence, instead highlighting evidence that could be used to make 

arguments based on social contract myths. While this judge gave the most extensive 

‘myth-buster’ comments in his judicial summary, his treatment of the evidence may 

therefore have undermined these remarks.  

 

5.3.3.1 Defence attempts to undermine ‘myth-busters’ 

 

For the most-part, though, ‘myth-busters’ were undermined by defence barristers. In 

almost half of the full trials, this was done by arguing that the defence use of ‘rational’ 

ideals was legitimate because the Prosecution also used them when possible. 

 
“[Victim/Survivor] didn’t bite, kick or scream... You don’t have to... but it is 
good evidence in cases where that does happen and so you may think it’s 
useful to know that she didn’t bite, kick or scream...” (Defence, T9) 

 

While this defence barrister noted the ‘myth-buster’ about physical resistance not 

being required, she therefore dismissed it because the Prosecution would say a 

physical struggle was relevant if it had occurred. Similarly, the Defence in T1 said: 

 

“You see, if she’d left in a hurry the Prosecution would be saying ‘well, 
there you are, that’s consistent’, but are you meant to ignore it when it is 
not?... [Prosecution] has told you about stereotypes... whenever there’s 
something out of kilter, it is a clear refuge to say... ‘well this is not a normal 
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person’... It has an air of ‘heads I win, tails you lose’, doesn’t it?... If you 
don’t consider what would be done by a normal person, well then how are 
you meant to evaluate the evidence?” (Defence1, T1) 

 

This verbalised the reliance on the Rationalist Tradition, suggesting that ‘rational’ 

ideals are a necessary part of trial unless an alternative way of evaluating evidence is 

developed. Such a comment failed to explore whether ‘a normal person’ exists, who 

they would be, and whether all ‘normal’ people would react to a highly personalised 

and contextual crime in the same way. It therefore maintained a focus on ‘rationality’ 

as being the central influence on human behaviour and once more assumed that 

people are consistent in their actions and emotions.  

 

Finally, defence barristers regularly undermined ‘myth-busters’ by noting them, but 

then reasserting their argument or dismissing the comments in some way. For 

example, one of the defence barristers in T1 presented ‘myth-busters’ as patronising 

to the jury. 

 

“[Prosecution said] to put aside the myths and stereotypes. I’m not going to 
insult your intelligence by talking about them; they belong in the last 
century...” (Defence2, T1) 

 

By saying that stereotypes are outdated, the barrister presented ‘myth-buster’ 

comments as redundant and so not something that the jury needed to spend time 

thinking about. When he subsequently focused on ‘rational’ ideals, the jury may have 

failed to consider whether or not he was being stereotypical because they had been 

told such myths would not be used. 

 

Other defence barristers simply rejected the non-‘rational’ influences that the 

Prosecution had suggested as explanations for apparently irrational behaviour. For 

example, the Prosecution in T4 had argued that the victim/survivor did not initially 

leave the defendant because she had been convinced that their children would be put 

into care. The Defence then argued: 

 

“It’s suggested that [Victim/Survivor] didn’t tell police... because they may 
take her children away. Well she hasn’t come from a third world country... 
Did she honestly believe that if she told the police her husband was beating 
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her, was that they would take her children away from her?... No one would 
think that with common sense.” (Defence, T4) 

 

By stating his argument as a fact, the barrister reduced the chances of jurors 

disagreeing with him and presented the only logical conclusion as being a rejection of 

the Prosecution claims. This comment also failed to recognise the manipulation that 

can occur with domestic violence, instead focusing on whether or not a ‘normal’ 

person would know enough about the legal system to ‘rationally’ critique the 

defendant’s threats. In addition, the victim/survivor’s home country was not a third 

world country, but it was a country in which the police have traditionally been 

considered untrustworthy and insensitive. His rejection of the Prosecution argument 

was therefore based on several misleading assumptions and a selective approach to 

the evidence.  

 

The last way in which defence barristers dismissed ‘myth-busters’ was by mentioning 

the Prosecution’s comments and then reminding the jury of the possibility of false 

allegations.  

 

“Of course I agree there are myths and stereotypes... But [...], we should 
add, shouldn’t we, if we’re talking about what experience shows, is that not 
all allegations of rape by young girls are true... Uncomfortable fact, but one 
we have to deal with...” (Defence, T9) 

 

The defence barrister here did not challenge the veracity or relevance of ‘myth-

busters’, but rather shifted the jury’s attention onto the risks of trial: that an innocent 

man could be convicted. This could have made jurors reluctant to dismiss the 

‘rational’ ideals mentioned, however the trial ended in conviction and so the defence 

barrister was unsuccessful in this. Indeed, there was no clear and consistent 

relationship between the use of ‘myth-busters’, attempts to undermine ‘myth-

busters’, and jury convictions (see Appendix V). It is therefore important to explore 

the effect of the burden and standard of proof (Chapter Six) as well as the use of myth-

busters and ‘rational’ ideals, since these may interact in complex ways to impact jury 

deliberations. In addition, it is important to consider whether the purpose of ‘myth-

busters’ is solely to increase conviction rates, or whether they are also meant to 

discourage barristers from relying on stereotypes because they will not go 

unchallenged in the jury’s eyes. This latter aim would make ‘myth-buster’ directions 
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important regardless of the effect on conviction rates because of their potential to 

discourage barristers from asking victim/survivors questions they might find 

distressing; however the present research does not have the data to speak into this. 

 

5.3.4 What can be learned from these observations? 

 

Primarily, these observations can be seen as a sign of improvement. ‘Myth-busters’ 

were widely used and this good practice suggests that political activism is working to 

improve trials. In fact, even when undermining ‘myth-busters’, defence barristers 

were acknowledging the realities surrounding sexual violence. Training and societal 

changes may therefore be successfully increasing awareness that rape myths are 

inaccurate. Having said this, there were ongoing problems that need to be addressed.   

 

The importance, and limitations, of training have already been discussed and these 

findings add support for the arguments made elsewhere. Once more, tackling the 

reliance on ‘rationality’ would appear to improve evidence at trial; but these 

observations also show that prosecution barristers must challenge the subsequent 

Defence dismissal of ‘myth-busters’ rather than simply using them and assuming the 

job is done. Training should therefore incorporate techniques for this additional 

resistance, for example the good practice outlined by Burrowes (2013; see Chapter 

One for more). Significantly, though, the focus on ‘rational’ ideals was legitimised 

through the Prosecution use of such rhetoric whenever possible. It seems trite to 

argue against defence barristers using ‘rationality’ as the primary means of evaluating 

behaviour when this is also the key tool used by prosecution barristers. It is therefore 

important to address the Prosecution’s reliance on ‘rational’ ideals, and this could be 

done in two ways: developing an alternative means of evaluating evidence or 

encouraging more balanced usage by both parties. 

 

It would arguably be preferable to develop a way of establishing truth that does not 

rely on ‘reason’ or ‘rationality’ from both the witness and the jury. This is because 

proponents of feminist jurisprudence, for example Nicolson (2000), and of a 

behavioural approach to law, for example Kaufman (1999) or Korobkin and Ulen 

(2000), acknowledge the limited relevance of ‘rational’ thought on human behaviour. 

Instead, they argue, legal discourse should recognise the role of emotions, intuition 

and context (Korobkin and Ulen, 2000). Such a shift in focus would not be simple as it 
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would require an overhaul of the epistemological beliefs in which law is rooted. The 

Rationalist Tradition is centred on Enlightenment thought, for example realist 

perspectives that focus on systematic observations and logic-based inferences (see 

Nicolson, 2013). Any attempt to focus more on context or subjective experience, as 

proposed in feminist jurisprudence (see Childs and Ellison, 2000), would therefore 

prevent the prosecution of cases in which evidence is essentially ‘one person’s word 

against another’. This is because the required standard of proof would be difficult to 

achieve if there was no perceived systematic and ‘reason’-based evaluation of 

testimonial evidence. A new epistemology centred on postmodern rejections of meta-

narratives (see Nicolson, 2013) would therefore be required in order to maintain the 

ability to convict many cases.  

 

This alternative perspective could be problematic for due process, however, because 

the increased relativism would arguably make it harder to ensure defendants and 

their cases were treated consistently128. It is also problematic because such an 

epistemological shift is unlikely any time soon, and would only be popular with those 

who adhere to the more sceptical schools of philosophy. It may therefore be better to 

focus on encouraging a more balanced and restrained use of ‘rational’ ideals by both 

the Prosecution and Defence. This balanced approach would involve the training 

already discussed, encouraging prosecution barristers to question the assumption 

that behaviour is always ‘rational’ and highlighting some of the non-‘rational’ 

influences on the victim/survivor’s actions. It would also involve educating barristers 

about the contested nature of ‘rationality’ from the start of their legal education, 

ensuring that a more complex understanding of ‘truth’ and ‘knowledge’ is nurtured 

among future generations of lawyers.  

 

A discussion about the role of judges in asserting and legitimising this new 

deconstruction of ‘rational’ ideals is important if it is to have any authority in trials. 

Adding a sentence to the judicial guidelines appears to be a relatively simple way of 

doing this; however the culture and apparently entrenched Enlightenment beliefs of 

judges may need to be addressed if these guidelines are to be used effectively. 

Resistance to the use of ‘rationality’ is therefore likely to suffer the same difficulties 

that resistance to the use of rape myths has. When discussing the solutions to rape 

 
128 The need for similar crimes to be dealt with similarly and consistently is considered central to Article Six 

(Right to Fair Trial) of the European Convention on Human Rights (see Bentley and Thomas, 2009) 



185 | P a g e  
 

myths, it is therefore important to apply the same recommendations to ‘rational’ 

ideals. 

 

Finally, ‘myth-busters’ were sometimes undermined because the complex power 

relations between judges and barristers acted as a barrier to their use. For example, 

judges are encouraged to discuss which legal directions to use in their speeches so as 

to reduce the likelihood of an appeal if the defendant is convicted (Otton, 2002). Some 

‘myth-busters’ were therefore omitted from the judicial summary because they were 

not considered relevant by one of the three parties. It may consequently be worth 

establishing and publicising the likelihood that the Court of Appeal would overturn 

convictions simply because the judge used a ‘myth-buster’ that was not required. 

Such a decision is unlikely and yet may be causing judges to use caution when 

determining which ‘myth-busters’ to use. Reassurance about this issue could 

therefore remove some of the barriers to using ‘myth-busters’. In addition, it would 

be helpful to publicise the importance of ‘myth-busters’ even where they appear to be 

common sense, since research has repeatedly suggested that jurors are influenced by 

stereotypes even if the realities appear obvious to a judge (see Ellison and Munro, 

2009b). Continued training of both judges and prosecution barristers would 

therefore be useful to increase the use of ‘myth-busters’.  

 

5.4 Summary 

 

The observations in this chapter highlight how notions of ‘rationality’ are central to 

the evaluation of trials, with behaviour that deviated from ideal scenarios based on 

‘rational’ norms being treated as inconsistent with a genuine allegation. This was 

often done by oversimplifying contexts, removing nuanced understandings of abusive 

relationships and presenting a dichotomy of witnesses as wholly accurate or wholly 

inaccurate. Peripheral issues therefore became central to the jury’s consideration, 

with a perceived ‘irrational’ action or inaccurate statement about marginal events 

being used to argue that the witness was not wholly honest, and subsequently, not 

credible in anything. 

 

Rape myths were routinely discussed, especially in relation to ‘appropriate’ 

demeanour, delayed reporting, failure to cut contact with the defendant, failure to 

physically resist, and the relevance of sexual history evidence. These stereotypes 
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were not prevalent simply because of ignorance about sexual violence contexts: they 

were just another form of ‘rational’ ideal. Tackling rape myths will therefore require 

not only raising awareness about the realities behind stereotypes, but also addressing 

the Rationalist Tradition’s assumption that behaviour is based on ‘rational’ decision-

making. Additionally, the Prosecution used rape myths and other ‘rational’ ideals to 

support their case when possible. This legitimated defence usage and contributed to 

their dismissal of any resistance to rape myths and ‘rationality’. It is therefore 

important to educate prosecution barristers, CPS officers and the police about 

alternative ways of establishing evidence. Although training is limited in its 

effectiveness and ability to address the adversarial pressures on barristers, it 

therefore remains important in the fight against stereotypes.  

 

The observations highlighted some good practice that should be publicised. 

Prosecution barristers and, to a lesser extent, judges sometimes used ‘myth-buster’ 

comments to challenge the relevance of rape myths and preconceived ideas about 

‘normal’ reactions to victimisation. Even defence barristers acknowledged these 

‘myth-busters’, although they were normally then dismissed as moralising or 

irrelevant. Attempts to educate barristers and judges about the need for ‘myth-

busters’ does appear to be working, then, but there is still some way to go if these 

comments are to be fully effective. 

 

Overall, these findings show that the difficulties faced by victim/survivors, for 

example harsh cross-examination based on stereotypes, are not solely related to 

attitudes about sexual violence. While ignorance does have a part to play, rape myths 

are largely used at trial because they fit with the Rationalist Tradition. This supports 

my thesis that many difficulties faced by victim/survivors, for example rape myths, 

relate to the underlying context of the criminal justice system, such as the reliance on 

‘rational’ ideals. 
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Chapter Six: 
 

Manipulation and Shifting ‘Justice’ Priorities 

 

6.0 Introduction 

 

The observations appeared to show competing notions of justice that influenced the 

way trials were run and witnesses were questioned. This chapter will explore how 

questioning in all trials seemed manipulative, before unpacking how ‘justice’ 

considerations were prioritised and sidelined at various moments. In discussing these 

findings, the chapter will explore how the adversarial focus on winning may have 

influenced trials and interacted with the most common ‘justice’ priorities: efficiency, 

‘truth’-finding, victim/survivors’ interests and defendants’ interests. As before, good 

practice will be highlighted where it occurred and each section will end by discussing 

the insights provided by the observations. Once again, the findings support my thesis 

that many difficulties faced by victim/survivors, for example manipulative 

questioning, relate to underlying criminal justice system contexts, such as the burden 

of proof being on the prosecution and the adversarial focus on winning.  

 
6.1 Manipulation of Witness’ Evidence 

 

Every time a witness gave evidence, their testimony was subject to manipulation by 

both barristers. This was primarily achieved using techniques such as closed 

questions, leading questions or a selective discussion of evidence; all of which could 

significantly affect trials. Barristers also frequently manipulated the evidence by 

determining what questions were relevant, framing their assertions as fact, and 

invoking gendered stereotypes; all of which will be explored in this section. First, 

though, it is worth noting that there was some good practice preventing manipulation. 

This mostly took the form of recognising victim/survivors’ practical needs, for 

example providing breaks (see Chapter Four); however it also involved police and 

barristers trying to conduct their examination clearly and sensitively. For example, 

defence barristers occasionally reassured victim/survivors that it was alright not to 

understand a question. 
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“Umm, before I start asking you questions, can I just say this:... If there’s 
stuff I say that you don’t understand then you must say, because it’s up to 
me [to make sure my questions are clear].” (Defence1, T1) 

 

This may have been about appearing considerate to the jury, since the same 

barristers went on to use the manipulation tactics described below. Even so, it was 

positive that barristers were at least acknowledging their obligation to help witnesses 

give their best evidence (see also Section 6.2.2). 

 

The most common good practice came from police officers, with the questions in pre-

recorded interviews adhering to the guidance in ‘Achieving Best Evidence’. For 

example, one police officer began by reassuring the victim/survivor. 

 

“[We can have as many breaks as you want]. If you want to get up and 
walk out, you can do [because you’re not in any trouble. Also, we may 
need to use embarrassing words, but it’s ok because] I’ve heard them all 
before, [though I may need to ask you for different ones too, just to make 
sure we have the meaning clear]... Starting wherever you want to, tell me 
what’s happened.” (Police Officer, T6) 

 

This sensitivity meant that the victim/survivor was likely to be more at ease and so it 

appeared to be about achieving the best evidence while also protecting the 

victim/survivor’s well-being. By explaining why she might ask for alternative 

wording, the police officer also pre-empted any embarrassment about using sexual 

language and made it less likely that such requests would be misinterpreted as a sign 

that something was wrong. The final part of the quote reflects the good practice 

present in all of the police pre-recorded interviews: victim/survivors were initially 

allowed to describe their experiences in an open-ended manner and using their own 

terms. 

 

6.1.1 Common manipulation tactics 

 

As already mentioned, though, manipulation was prevalent in every trial. This often 

involved leading questions that presented statements as questions, or repeatedly 

asked about the same issues to encourage witnesses to change their evidence. One 

example of this is that in T10, the judge forced jurors to give a not guilty verdict 
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because it seemed the victim/survivor had admitted lying under oath (T10). The 

prosecution barrister initially challenged this, saying: 

 

“You need to consider [Victim/Survivor’s intelligence] and whether 
accepting that she said something that was incorrect is different to 
accepting that she’d deliberately lied... She was asked a series of leading 
questions; I’m not saying that the questions were wrong...” (Prosecution, 
T10) 

 

Although it is positive that the prosecution barrister highlighted the role of 

manipulation, he did not push further when the judge ignored his concerns. In 

addition he had failed to challenge or clarify the manipulation when it had originally 

occurred during the victim/survivor’s cross-examination. The Prosecution’s failure to 

pursue his challenge meant that the victim/survivor’s perspective was not considered 

in the decision to force acquittal, and this reflected a wider trend that prosecution 

barristers did not, or could not, provide adequate protection against manipulation. 

Such inaction might be partly because the burden of proof129 is on the prosecution 

(Section 6.3.3) and may suggest that the parties in adversarial systems are not as 

equally able to resist manipulation as is assumed (see Section 6.3.5).  

 

Other common manipulation tactics included explicitly accusing victim/survivors of 

lying. For example, a defence barrister in T1 said: 

 

Defence2: “[Victim/Survivor3], the truth is that [Defendant1] and 
[Defendant2] never raped you, did they?” 
...Victim/Survivor3 is silent... 
Defence2: “You made it up, didn’t you?” 
Victim/Survivor3: “[Why would I do that? Why would I try and kill myself 
if it wasn’t true]?” (T1) 

 

Defence1 used similar arguments in his cross-examination of the victim/survivor, and 

she became visibly distressed by their ongoing accusations. Victim/Survivor3 was 

therefore one of the few witnesses to vocalise frustration about the manipulation and 

her inability to counter it. 

 

 
129 The burden of proof is the designation of which party is responsible for proving their argument. Since 

the burden is on the Prosecution in criminal trials, the Defence cannot usually be held responsible for 
proving any aspect of the case. 
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Victim/Survivor3: “You’re twisting my words, mate, I’m not stupid... What’s 
the point? Can I go?... It hurts me, right, because you’re calling me a liar. I 
ain’t a liar, right, I got raped” 
Defence1: “Mmm. Ok, well here’s the second part of my questions...” (T1) 

 

Ultimately, the victim/survivor left court because she felt there was no point in 

continuing her evidence while the barristers distorted her answers. This meant that 

the judge encouraged the barristers not to spend a long time on each topic for cross-

examination, limiting the frustration felt by the victim/survivor and so protecting her 

from excessive questioning. While it could be argued that this meant the woman had 

less chance to dispute the allegations being put to her, it did not appear that extended 

questioning was providing more opportunity to refute the allegations anyway. 

 

In all of the full trials, barristers also highlighted what evidence was absent in order 

to present the prosecution case as incomplete and so unable to fulfil the high 

standard of proof. This was sometimes linked to stereotypes, for example: 

 

“There’s no supporting evidence... There’s none of the evidence you would 
expect to hear... forensic evidence... Often in those cases, although by no 
means in every case, there is forensic evidence...... And of course some 
cases go to the police too late and so there isn’t any evidence... but you 
shouldn’t just look at what evidence there is, but at what evidence is 
missing...  Apart from the three women, there is not a single other 
prosecution witness... There often isn’t in rape... and that is why some 
people have said that rape is a very easy crime to claim, but a very difficult 
one to refute.” (Defence2, T1) 

 

Despite recognising that forensic evidence is not necessary or always present, the 

Defence’s continued focus on its absence presented the prosecution case as weaker 

than ‘normal’. After highlighting the absence of forensic evidence, the Defence then 

downplayed the significance of the three victim/survivors’ testimonies by calling 

them the ‘only’ prosecution evidence despite there being other prosecution 

witnesses. The last line in this quote featured in three defence summaries and 

assumed that it was the defence, not prosecution, case that suffered when there was 

no independent evidence. In addition to this, many barristers argued the burden and 
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standard130 of proof meant that cases without ‘independent’ evidence should result in 

acquittal. 

 

“...And so, the Defence submit to you that there is insufficient evidence to, 
to convict... There is no independent evidence.” (Judge, T1) 

 

“There is no medical evidence. There is no evidence from a truly 
independent party, and if you were in his shoes, you would want some 
truly independent evidence to be convinced.” (Defence, T4) 

 

These quotes show the prioritisation of ‘independent’ evidence, reflecting the 

positivist tradition in which evidence laws are rooted. By highlighting the absence of 

such evidence and dismissing testimonial evidence as inadequate, defence barristers 

therefore presented prosecution cases as unable to reach the high standard of proof 

(see Section 6.3.4). Significantly, one prosecution barrister resisted this 

Enlightenment prioritisation of ‘scientific’ evidence. 

 

“Perhaps in a modern age with CSI [a popular TV programme about 
forensic investigation] and things like that, that we assume you need all 
sorts of evidence like DNA... but for hundreds of years up and down the 
land, people have relied upon the evidence of a witness...” (Prosecution, 
T17) 

 

By highlighting that the Criminal Justice System has survived for centuries while 

relying on testimonial evidence, this barrister showed the jury that others before 

them had reached the required standard of proof without independent evidence.  

 

6.1.1.1 Only legal personnel could decide the relevance of questions 

 

In all except two of the full trials, barristers dictated the scope of questioning and 

resisted any attempts to challenge this scope. For example, when a witness sought to 

contextualise the victim/survivor’s failure to accept help, the Defence interrupted. 

 

Defence: “And did she accept or decline...?” 
Victim/Survivor’s Friend: “She was too embarrassed” 

 
130 Standard of Proof is the designation of how ‘satisfied’ the judge or jury must be in order to deliver a 

guilty verdict. In criminal trials, the standard is ‘beyond reasonable doubt’. The standard of proof is 
discussed further in Chapter Two. 
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Defence: “Don’t answer a ‘did’ question with a ‘why’ answer... Did she 
accept or decline your offer?” 
Victim/Survivor’s Friend: “[Yeah, she declined].” (T17) 

 

In doing this, the defence barrister prevented the witness from providing 

‘justification’ for the victim/survivor’s apparently ‘irrational’ behaviour. This links to 

the oversimplification discussed in Chapter Five and effectively silenced the witness 

in relation to anything except the issues the barrister wanted to raise. Barristers 

justified this selective questioning by noting that the judge would step in as soon as 

anything became inappropriate. 

 

Victim/Survivor3: “Can I ask you a question? Why are you bringing this up 
now when it’s nothing to do with [Defendant1] or [Defendant2]?” 
Defence2: “The Judge will stop me if I ask the wrong question... so just 
concentrate on this question for now.” (T1) 

 

The victim/survivor was therefore unable to challenge the relevance of questions 

about previous allegations she had made. It also highlighted the importance of 

ensuring that judges will intervene and understand the boundaries between relevant, 

appropriate questions and irrelevant, manipulative questions.  

 

Some judges and prosecution barristers did intervene for some questioning. While it 

was much rarer for the prosecution to intervene than the judge; one barrister 

appeared more willing than others because the two trials in which I saw her 

prosecute were the two that featured the most prosecution intervention. These 

objections were largely about technical legal matters; however she also intervened 

when the T9 Defence revisited his earlier questions about the victim/survivor’s social 

media (as discussed in Chapter Six). This was a positive attempt to protect the 

victim/survivor from further accusations that she had made a false allegation because 

the defendant did not reciprocate her desire for a relationship; however this only 

occurred after the Defence had made his points to the jury. The objection therefore 

only prevented the defence barrister from repeating the dates of the Facebook posts, 

rather than avoiding them being perceived as relevant to the case. This lateness 

appears to be due to another judge having ruled that some of these posts could be 

included. 
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Some judges did appear to understand the need to avoid inappropriate questions and 

a few intervened during a witness’s cross-examination. Often, this was about 

clarifying the way in which a question should be phrased. 

 

Defence: “You and [Defendant] have never so much as shaken hands, 
have you?” 
Judge: “Don’t phrase the question like that [because Victim/Survivor is 
clearly confused]” 
Defence: “[Ok, you and Defendant have never touched, have you]?” (T17) 

 

Here, the judge took account of the victim/survivor’s apparent learning difficulties to 

ensure that the question was presented clearly. This is positive and links to the focus 

on ‘truth’-finding that occasionally arose (see Section 6.2.2). Similarly, the judge in T4 

noted that the defence barrister was phrasing her questions in a manipulative way. 

 

“Judge: “You don’t have to put your next question in a way that assumes 
she’s agreed with your last question when she hasn’t... Ask a direct 
question” 
... Defence is defensive about her questions... 
...Victim/Survivor is hyperventilating but no one stops to ask for a 
break...” (T4) 

 

All barristers used this tactic at some point in examination, so it was both positive 

and unusual that the judge chose to intervene. This may have been because the 

questions made the victim/survivor very distressed, however the judge failed to 

recognise that she needed a break until her interpreter stepped in and requested one. 

The defence barrister’s defensive response to the challenge also reflected the complex 

power relations in the courtroom, discussed further in Section 6.3.2. 

 

Judges also intervened when cross-examination became excessively repetitive. For 

example, after a long exchange between the Defence and the victim/survivor’s 

fiancée, the judge in T17 noted: 

 

Defence: “And you didn’t go to the police?” 
Victim/Survivor’s Fiancée: “It didn’t occur to me” 
Defence: “It didn’t occur to you? That your wife-to-be, was walked in 
on...?” 
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Judge: “[Can I interrupt? What is the point you are trying to make? I think 
you’ve made the point well, that he did nothing and I think he’s saying he 
regrets that and he isn’t a confrontational person].” (T17) 

 

This was a good example of the protection that judges can provide witnesses, 

preventing unnecessary distress as a result of having to go over the same issues 

gratuitously. It is noteworthy that in all four examples of this happening, the judge 

reassured the defence barrister they had made their point and so could refer to it 

later. While these interventions were positive, then, they were about challenging 

excessive repetition rather than the content of the questions.  

 

6.1.1.2 Framing assumptions as fact or logic 

 

One of the most pervasive manipulation techniques was that barristers made it 

difficult for juries to challenge the underlying assumptions in their arguments. This 

was done by presenting their claims as ‘fact’ or as the only conclusion when using 

logical thought-processes. For example, the Defence in T6 claimed: 

 

“I’m not going to tell you an interpretation of the facts, as you’ve just heard 
some. Instead I’m going to tell you some questions you may want to write 
down. First is: “is [Victim/Survivor] a reliable witness? [Because 
Defendant] has been consistent and reliable, so has she?” (Defence, T6) 

 

By saying that he would not provide an interpretation of the facts, the barrister 

suggested that his comments would be non-contentious, factual observations. The 

jury may therefore have assumed that his subsequent interpretations, for example 

that the defendant’s evidence was consistent, were well-established and indisputable. 

Since these claims came during the defence speech, the Prosecution had no chance to 

respond to his assertions because the prosecution speech occurs first.  

 

The same barrister also centred his defence argument on the assumption that 

“anyone with half a scintilla of sense knows that [having sex with someone in their 

sleep] is an offence” (Defence, T6). While he did not establish that this was true, the 

barrister’s constant assertions along these lines may have made jurors too 

embarrassed to admit any ignorance on their part. The Defence could therefore 

criticise the victim/survivor’s failure to recognise ‘sleep sex’ as rape and dismiss the 
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Prosecution’s claim that the defendant appeared to think he could only commit rape if 

using force. 

 

“[Prosecution claimed Defendant hadn’t thought it was rape]. You may 
think he’s a principled man... Everybody knows, instinctively, that it is 
wrong... So how could she consider it normal?” (Defence, T6) 

 

While the prosecution barrister attempted to highlight the defendant’s apparent 

confusion about the definition of rape, the Defence therefore neutralised this 

evidence by presenting it as impossible.  

 

In other trials, the Prosecution simply failed to challenge the defence claims and so 

they were assumed to be accurate. For example, the defendant in T5 asserted that he 

could not legally buy property in Asia as the victim/survivor claimed he had. This was 

misleading, however, because the defendant’s parents were from the country in 

question and so he could legally purchase property there. Neither the Prosecution nor 

Defence checked the defendant’s claims and the judge did not intervene to establish 

their accuracy either. The defendant’s evidence was therefore treated as fact and used 

to undermine the victim/survivor’s credibility despite being erroneous.  

 

Another common way that barristers used their arguments as fact was to present 

certain evidence as unequivocally significant. For example, one defence barrister 

argued that the “text messages131 cause a big problem for the Prosecution, don’t 

they?” (Defence, T4). The prosecution barrister had actually argued the texts 

supported the victim/survivor’s testimony, but the Defence’s assertion treated them 

as suspicious and highlighted the more problematic aspects of the evidence. Similarly, 

the Defence in T15 claimed that “the date [of the offence] is undoubtedly significant” 

(T15) so that he could argue the defendant was not living at the relevant address 

during the estimated dates132 for the offence. This occurred even though the judge 

had said the estimated dates were not an essential part of the prosecution case, and 

despite the fact that some of the evidence showed the defendant was living at the 

 
131 The defence case in this trial had featured text messages between the victim/survivor and defendant, 

who were long-term partners at the time, where they appeared to be trying to make their failing 
relationship work. 

132 Due to a 12-15 year time lapse between the rape and reporting to police, the victim/survivor could only 
estimate the date of the alleged attack to an accuracy of between 3 and 5 years. 
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address for a portion of the estimated timeframe. Again, because these claims were 

made in the defence speech, the prosecution barrister was unable to counter them. 

 

As already noted, barristers also prevented the jury from questioning their 

arguments by presenting them as the only conclusion if ‘logical’ thought-processes 

were used. For example, one defence barrister claimed: 

 

“[Let’s look at the evidence]: In fact, when you do that, calmly as an 
exercise, well the result can be rather startling.” (Defence1, T1) 

 

Similarly, the Defence in T18 asserted that because the victim/survivor and 

defendant slept in different rooms after an argument mentioned in their evidence, 

this must have happened after every argument. 

 

“[Remember the ‘wedding’ argument]? That was a row… So, we know that 
when there’s a row, they sleep in separate bedrooms. [But they didn’t that 
night]...” (Defence, T18) 

 

The victim/survivor’s evidence was therefore presented as suspicious because she 

had not moved beds after being raped; however the barrister’s conclusion was not 

necessarily logical because it assumes people are always consistent. These arguments 

were likely to influence the jury, though, because they were repeatedly told by all 

three parties that they must “step back from [empathy] and analyse whether the 

Prosecution have made you sure” (Defence, T12). The focus on logical analysis may 

therefore have implied that the jury accepted anything presented as a ‘rational’ 

conclusion, even when it was more contentious than suggested.  

 

6.1.2 Gendered stereotypes  

 

Evidence was often manipulated by invoking gendered stereotypes to undermine the 

victim/survivor’s credibility. This occurred in 13 trials, including all of the full trials, 

and usually related to stereotypes about women; however some trials also featured 

stereotypes about masculinity. For example, the victim/survivor’s fiancée in T17 was 

repeatedly criticised for his failure to confront the defendant. 
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“Men of the jury, for a moment, think about if the lady in your life [was in 
this situation]. Wouldn’t you go round?” (Defence, T17) 

 

This implied that the man’s behaviour was suspicious because it did not fit with the 

expectation that men would protect women by telling the police or challenging the 

offender. In presenting the victim/survivor’s fiancée as ‘abnormal’, though, the 

defence barrister ignored his and the victim/survivor’s vulnerabilities, as well as the 

defendant’s relative power within the community. It is positive that the judge noted 

these vulnerabilities when directing the jury how to consider their inaction; however 

other gender stereotypes went unchallenged.  

 

These most commonly presented women as ‘delusional’, ‘scorned’ or ‘child-like 

divas’; and the rest of this section will unpack the most commonly used gender 

stereotypes. Invoking such stereotypes can be considered manipulation because it 

was rarely relevant to the facts of the case and instead sought to undermine 

victim/survivors using sexist attitudes. Significantly, the Prosecution also used 

gendered stereotypes where they could, presenting victim/survivors as vulnerable 

and in need of protection, so this section will end by outlining the notions of gender 

used by prosecutors. 

 

6.1.2.1 The ‘delusional’ or ‘damaged’ narratives 

 

In most of the full trials, women were portrayed as ‘delusional’ because they were 

somehow ‘damaged’. This usually involved questions about medical conditions, 

previous traumas or counselling records unrelated to the counts on the indictment. 

For example the victim/survivor in T15 was asked:  

 

Defence: “[There are a number of issues you saw a counsellor about. I don’t 
need to go into details]” 
Victim/Survivor: “Yes” 
Defence: “[One issue was the rape]” 
Victim/Survivor: “Yes” 
Defence: “But, again I don’t need to go into details... but one issue was the 
relationship with your, sadly now deceased, father” 
Victim/Survivor: “Yes” 
Defence: “Another was your, for example, fear of flying” 
Victim/Survivor: “Yes” 
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Defence: “[Another was, shall we say, your low self-esteem]” 
Victim/Survivor: [...].” (T15) 

 

Although the defence barrister noted that he would not invade the victim/survivor’s 

privacy, he repeatedly mentioned a number of issues for which she received 

counselling. It is positive that the victim/survivor was not explicitly criticised for, or 

expected to expand upon, her other difficulties; however this may be because the 

issue in the trial was the identity of the victim/survivor’s rapist rather than whether 

or not she had been raped. It is unclear why these difficulties were mentioned and 

their inclusion reflected a failure to fully engage with the right to privacy.  

 

T6 took the ‘damaged goods’ narrative further than other trials, with the defence case 

being centred on presenting the victim/survivor as so damaged by her background 

that her testimony could not be trusted. For example, the victim/survivor was 

portrayed as abnormal because: 

 

“She doesn’t want the affection [given to her by Defendant]... I hope this is 
not chauvinistic in any shape or form, but usually the complaint of men is 
that they don’t want to cuddle after sex.” (Defence, T6) 

 

The defence barrister therefore separated the victim/survivor from ‘normal’ women, 

who were suggested to crave intimacy, and used this as an example of how being 

indecently assaulted when younger had made her suspicious of everyday 

relationships. This was furthered by regular discussions about the victim/survivor’s 

depression, medication and difficulties with sleep; all of which were used to present 

the defendant as her ‘saviour’ because he managed the housework and provided 

stability. 

 

Defence: “[I’ll ask more later, but did you know her history of depression]?” 
Defendant: “[Yes]” 
Defence: “[Did you know about the causes of that depression]?” 
Defendant: “[Yes]” 
Defence: “[We’ll come back to that, but did you know about her 
medication]?” 
Defendant: “[Yes]” 
Defence: “[And was it a feature of your relationship at the start]?” 
Defendant: “[I knew she was taking medication]” 
Defence: “[And how did you respond to that]?” 
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Defendant: “[It made me more committed to her]. I wanted to help.” (T6) 
 

The victim/survivor’s vulnerabilities were therefore used to cast the defendant in a 

positive light, while at the same time presenting the victim/survivor as overreacting 

to ‘everyday’ events such as waking up without pyjama bottoms, or the defendant’s 

young son experimentally touching her young daughter inappropriately. 

 

“Is this a case where she has assumed the worst? [She can’t be blamed if so, 
because] she is a woman who carries a huge amount of baggage. We all 
know the dangers of getting in a relationship with someone who has a 
huge amount of baggage...” (Defence, T6) 

 

This last quote again presented the defendant as self-sacrificial because he had a 

relationship with someone vulnerable. It also implied that while the victim/survivor 

deserved sympathy, she could not accurately interpret events. On a positive note, the 

Prosecution attempted to counter this by saying: 

 

“There has been some attempt to discuss [Victim/Survivor] as a vulnerable 
individual... rather muddled because of the depression and medication, 
because of her experience of abuse as a child [but that is just distraction 
from the real issues]...” (Prosecution, T6) 

 

Once again, though, the Prosecution’s closing speech was dismissed during the 

Defence’s closing speech and so this challenge was watered down.  

 

Other trials featured similar stereotypes, for example nine trials involved a discussion 

about the victim/survivor’s mental health or medication. 

 

Defence: “And you were, erm, towards the end of the relationship, you 
were taking anti-depressants?” 
Victim/Survivor: “[Yes]” 
Defence: “And that made you paranoid, didn’t it?” 
Victim/Survivor: “Paranoid?” 
Defence: “Paranoid [...] you went to the doctor and told him” 
...Victim/Survivor is confused... 
Defence: “Yes, you changed it to a different medication because you didn’t 
like the side effects” 
Victim/Survivor: “I didn’t feel very well... I was also scared of [Defendant].” 
(T4) 
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Here, again, a mental health problem such as depression was used to present the 

victim/survivor as unreliable because her perspective was apparently filtered by 

paranoia. This, the Defence argued in her closing speech, allowed the jury to acquit 

the defendant and sympathise with the victim/survivor, since her evidence might be 

unreliable because of mental health vulnerabilities rather than intentional lies. 

 

In other trials, victim/survivors were presented as especially reliant on the defendant 

because of their vulnerabilities. This, in turn, was used to argue that the 

victim/survivors were more likely to act like ‘scorned women’ (see Section 6.1.2.2) 

when their relationship with the defendant failed.  

 

Defence: “And he made you feel, didn’t he, safe?” 
Victim/Survivor: “Not always” 
Defence: “And he made you feel wanted” 
Victim/Survivor: “Sometimes” 
Defence: “And that was at a time when you weren’t feeling wanted at 
home” 
Victim/Survivor: “Yes” 
Defence: “Because you were having problems with your mum” 
Victim/Survivor: “Yes” 
Defence: “Because she is a bit of a drinker, isn’t she?”  
Victim/Survivor: “Yes.” (T12) 
 

Here, the victim/survivor’s negative comments were ignored in order to present the 

defendant as the only source of comfort during a difficult time at home. Rather than 

portraying the victim/survivor as delusional because of her vulnerabilities, the 

defence barrister therefore argued that she had developed an unhealthy attachment 

to the defendant because of his support. It is note-worthy that the defence barrister 

did not make a bad character application before exposing the victim/survivor’s 

mother as an alcoholic, or later discussing a sexual video made by the victim/survivor 

at a young age. The judge and prosecution barrister therefore failed to protect the 

victim/survivor and her mother from attacks on their character because the legal 

requirements for including such evidence were not enforced. 
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Women were also presented as ‘delusional’ and ‘overly dramatic’ because they 

wanted to position themselves well during the breakdown of their relationship. This 

occurred in three trials, including T5, where it was noted: 

 

“In some ways faith is a contract... While you continue to abide by the 
rules... you will continue to receive that support... If you don’t abide by the 
rules... you can expect to lose that compassion... [So when the marriage is 
failing] you might begin to twist your recollections... All the more possible 
if you are inclined to over-exaggeration and over-dramatisation as she is 
naturally inclined...” (Defence, T5) 

 

Here, the victim/survivor’s religion was presented as requiring justification for her 

divorce, and the Defence claimed she became so “desperate” that she “exaggerated” 

memories of ‘normal’ arguments to allege a pattern of domestic violence (Defence, 

T5). In doing this, the barrister portrayed the victim/survivor as “naturally inclined” 

to over-exaggeration despite having no evidence for this and never making a bad 

character application.  

 

In fact, such an application was only made in T17, about an unrelated conviction133, 

and so gendered stereotypes about women as ‘damaged’ or ‘delusional’ were 

routinely included in trials without being checked. By highlighting their 

vulnerabilities, defence barristers therefore presented victim/survivors as less likely 

to have experienced rape or sexual assault, ignoring that people with vulnerabilities 

may be more at risk of victimisation (see Chapter One). Two prosecution barristers 

did recognise that vulnerability may have been the reason for victimisation. 

 

“Sadly there are those in our society who care not a jot... who regard it as 
their right to take advantage... of those who are young, of those who are 
sometimes disadvantaged...” (Prosecution, T1) 
 

“The fact that she’s vulnerable, the Prosecution says, makes her an easy 
target because her ability to resist [and report] are severely impaired. I 
suppose the same can be said of her partner... Now the other side of the 
coin [is that it] might make her an inaccurate historian...” (Judge, T17) 

 

 
133 The victim/survivor had a minor conviction for benefit fraud, although it was from many years ago and 

her learning difficulties made it likely that the offence was unintentional. The judge therefore ruled 
against the inclusion of such evidence. 
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This resistance is positive and should be encouraged as standard practice. While the 

judge’s need to be neutral may have undermined the Prosecution’s comments, 

because he also had to reassert the defence argument; the victim/survivor in 

question did appear to have learning difficulties that made it harder to recall events. 

The prosecution barrister in T1 was also undermined, this time by one of the Defence. 

 

“[Just because they are vulnerable, doesn’t mean that they’re not lying]. If it 
were you on trial... how fair would it be if after every contradiction, 
someone said ‘ah well, she’s not normal’.” (Defence1, T1) 

 

While the Prosecution attempted to dispel myths about vulnerable women and 

victimisation, then, the standard and burden of proof meant that the Defence only had 

to say stereotypes might be accurate. By asking jurors to consider the defendant’s 

perspective, the barrister then invoked their empathy and dismissed the 

Prosecution’s challenge as excuse-making. While there was some resistance to the 

‘delusional and damaged’ narrative, then, it was easily undermined by defence 

barristers. 

 

6.1.2.2 The ‘scorned woman’ narrative 

 

Another very common stereotype, featured in all except one of the full trials, was that 

women are vengeful. This narrative of the ‘scorned woman seeking revenge’ was 

most prominent in T4, where the defence barrister was one among several to use a 

controversial quote during their closing speech: 

 

“I gave you a quote earlier, the full saying is actually ‘Heaven has no rage 
like love to hatred turned, nor hell a fury like a woman scorned’ [and I 
know it’s not just women] but jealousy is one of the most powerful 
emotions... and it can cause the desire, the intention to inflict pain... and 
[Victim/Survivor] had problems with that medication... causing her to be 
paranoid... Plenty of time to get the story together. Plenty of time to plan 
her revenge.” (Defence, T4) 

 

Although the barrister recognised that jealousy is not exclusive to women, she played 

on the assumption that revenge was a likely reason for false allegations and that 

‘scorned women’ were comparable with hell. This not only assumed the 

victim/survivor had been proven jealous, but also explicitly linked her mental health 
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vulnerabilities with this jealousy to present the allegation as an act of calculated 

revenge. Similar assumptions were prevalent in T5, where the defence barrister 

claimed: 

 

“It wasn’t just coincidence that [Victim/Survivor]’s bible was open at [a 
passage about vengeance]...” (Defence, T5) 

 

This was presented as fact despite the victim/survivor refuting the accusation and 

noting that the page also featured passages about forgiveness and mercy. By 

highlighting the evidence selectively, the Defence therefore accused the 

victim/survivor of making a false allegation because she was angry about the 

defendant’s response to her faith. 

 

Defence: “[Victim/Survivor], you are exaggerating this” 
Victim/Survivor: “[No, why would I be here...]?” 
Defence: “[Victim/Survivor], it’s because it’s about revenge. It’s about you 
making sure that you’re well provided for and that your children can be 
brought up in the religion you want.” (T18) 

 

Similarly, victim/survivors in six trials were depicted as making false allegations 

because they were ‘spurned’ by the defendant. For example, the victim/survivor in 

T12 was repeatedly accused of being obsessed with her ex-boyfriend. 

 

“A handsome young man... Her infatuation was so strong [and she didn’t 
have any other way of contacting him]... Of course, delayed complaint is 
normal in some cases... but look at the circumstances, they’re very 
important, aren’t they?” (Defence, T12) 

 

This ‘obsessive’ narrative was therefore used to suggest that the victim/survivor’s 

delayed reporting was suspicious, and so undermined the myth-buster comments 

previously made by the Prosecution. Having said this, one prosecution barrister was 

persistent in challenging the ‘scorned woman’ approach. 

 

“[Defence] wants you to think that after all this time, that 
[Victim/Survivor] has hankered after a relationship with [Defendant]... 
But that theory, Members of the Jury, it doesn’t really hold any weight, 
does it?... [Defendant’s brother] would, um, do anything he can to [help 
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Defendant’s case, so he] trawled months of Facebook messages to find 
anything [but he only found silly little things].” (Prosecution, T9) 

 

By highlighting how tenuous the defence argument was, the prosecution barrister 

challenged the relevance of the ‘scorned woman’ stereotype and emphasised how 

little the evidence actually supported such claims. Interestingly, though, this barrister 

was the same person as the T4 defence barrister, where the most prominent use of 

the ‘scorned woman’ narrative occurred.  

 

6.1.2.3 The ‘capricious woman’ narrative 

  

A less common, but still widespread, stereotype presented women as ‘capricious 

divas’ or ‘child-like’. This occurred in eight trials; although it was most prominent in 

T5 and T18, which was a retrial of T5. For example the defence barrister portrayed 

the victim/survivor as materialistic and never satisfied with what she had, implying 

that the allegations were being made in order to receive a larger divorce settlement: 

 

Defence: “[So what I’m saying is that Defendant was as generous as ever, 
although you always wanted more]” 
...Q&A about Defendant suggesting he’d buy Victim/Survivor a ring, but 
not doing so because the romance was lost due to Victim/Survivor’s 
expensive taste and pickiness... 
...Q&A about Defendant offering to buy Victim/Survivor a car, but not 
doing so because the romance was lost due to Victim/Survivor’s 
expensive taste and pickiness... 
Defence: “[You said yesterday that you are undergoing civil 
proceedings]?” 
Victim/Survivor: “[Yes]” 
Defence: “You will be aware that any alleged conduct will have an impact 
on any financial settlements” 
Victim/Survivor: “[No sir].” (T18) 

 

The defendant, in contrast, was portrayed as long-suffering and generous; which 

focused the trial on who was cooperative and willing to compromise in the 

relationship. 

 

“[Defendant was besotted. He loved Victim/Survivor and was utterly 
supportive of her]... What tolerance did she show to him?... She doesn’t 
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tolerate [his religion], she wouldn’t tolerate it. She reacted emotionally, 
hysterical...” (Defence, T18) 

 

In doing so, the Defence implied that the victim/survivor’s likeability was relevant to 

the case; ignoring that even if she was highly uncooperative, non-consensual sex 

would still be rape and head-butting would still be common assault134. Such ‘blaming’ 

was unrelated to the facts of the case and so it was disappointing that the Prosecution 

only challenged the veracity of these criticisms, rather than their relevance to the 

trial. 

 

Similar arguments were put forward in T4, where the barrister explicitly invoked a 

gendered understanding of women as demanding when addressing a jury featuring 

nine men: 

 

“Has she gone a bit moody about something? Again, Members of the Jury... 
it might be that you live your life wondering if you’ll ever understand the 
way the female mind works...” (Defence, T4) 

 

The barrister was not simply arguing that the victim/survivor in this case was 

demanding, then, but that women in general are capricious. The Defence therefore 

downplayed the victim/survivor’s grievance, portraying her displeasure as ‘just 

another mood-swing’ rather than a legitimate worry. Although neither the argument 

in question nor the victim/survivor’s moodiness were relevant to whether or not she 

was raped on a different day, the defence barrister used events like this to paint the 

victim/survivor in a negative light and increase sympathy for the defendant: 

 

“How many of you had a pang of understanding [for Defendant]?... The 
problems occur when [Victim/Survivor] was annoyed. You see, she was 
the one who [got annoyed], she was the one who had been unhappy about 
the chocolates...” (Defence, T4) 

 

Worryingly, stereotypes about women being capricious were often linked to women 

being portrayed as child-like.  

 

Defence: “Were you sulking?” 

 
134 In this re-trial, two of the original domestic violence counts had been acquitted, but there was still one 

count of rape and one count of common assault to reflect her allegation of honour-based abuse. 
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Victim/Survivor: “[No, I just wanted him to speak to me about things...]” 
Defence: “...Was that, looking back on it, a mature way to deal with it?” 
Victim/Survivor: “[No, I guess not, no].” (T14) 

 

The use of ‘sulking’ downplayed the victim/survivor’s experience, assuming that she 

was acting irrationally and immaturely. Although the victim/survivor initially 

resisted this interpretation of her actions, she conceded to the barrister’s follow-up 

accusation and so was criticised as juvenile. It is unclear why the Defence presented 

the victim/survivor in this way, although it may have been about creating a reason for 

her to feel vengeful in order to develop a ‘scorned woman’ narrative. Additionally, the 

purpose of such an exchange may have been to reduce the victim/survivor’s 

legitimacy as a witness, since children were presented as unreliable. This argument in 

reference to children was used in T1. 

 

“Once an allegation is made once, it’s impossible to take it back... [It’s like 
when children lie and then can’t admit to it]. It’s very difficult, sometimes, 
for people to say that, isn’t it?” (Defence2, T1) 

 

Victim/Survivors were therefore likened to children in their ‘tendency to lie’; 

although no evidence was ever established to show that such a connection was 

legitimate.  

 

6.1.2.4 Prosecution use of gendered stereotypes  

 

It was not only defence barristers who used gendered stereotypes, though; and the 

Prosecution invoked typecasts when it would advance their case. This mostly 

occurred by using the ‘damaged women’ narrative (Section 6.1.2.1) to argue that 

victim/survivors deserved additional sympathy and that defendants should have 

been more sensitive. For example, in response to the Defence’s accusation that the 

victim/survivor was child-like and moody, one prosecution barrister argued: 

 

“She was immature for her age [and] would blow hot and cold... so he, as 
the older man, should have been more considerate...” (Prosecution, T14) 

 

While this failed to challenge whether or not the victim/survivor really had acted 

immaturely, the prosecution barrister did highlight that immaturity did not equal 

consent. In doing this, he noted the potential power imbalance between a young 
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woman and older man; which, although not explicitly, is consistent with how the 

Sexual Offences Act 2003 allows juries to examine the defendant’s attempt (or lack 

thereof) to gain consent. 
 

6.1.3 What can be learned from these observations? 

 

These observations support the existing literature about barristers’ manipulation 

tactics, for example the techniques described by Kebbell et al (2007) were all present. 

Such tactics have already been extensively discussed in Chapter One, but it is worth 

noting that they have been found to reduce the quality and accuracy of evidence at 

trial (see Bull, 2010; Ellison, 2001; Kebbell et al, 2007). My observations also suggest 

that they involved challenging the victim/survivor’s credibility in ways that were not 

directly relevant to the facts of the case (see also Baumeister et al, 2002; Lees, 2002). 

This is significant because Wheatcroft and Wagstaff (2009) note that juries may 

believe irrelevant issues are legitimate considerations because they are repeatedly 

discussed. My analysis in Chapter Five unpacked this further: the perceived 

dichotomy of witnesses as wholly lying or wholly truthful made peripheral issues a 

central concern.  

 

Barristers also determined what evidence and questions were considered relevant, 

demonstrating the asymmetric distribution of power discussed by Matoesian (1993). 

Matoesian (1993) has argued that this power differential means barristers can 

manipulate evidence without fear of being challenged. For example, barristers can 

interrupt witnesses, and so restrict their answers, without the reprimand that a 

witness would receive when interrupting a barrister (Matoesian, 1993). In addition, 

the way barristers’ presented their arguments as fact or logic related to the 

Rationalist Tradition outlined in Chapter Five; with the prioritisation of ‘reason’ 

making it harder for juries to challenge what they were told. By analysing questioning 

techniques with the rationality framework in mind, this research therefore helps 

explain why such tactics might affect juries despite changing public attitudes (see 

Brown et al, 2010 for more on these). 

 

The observations also support claims in the existing literature that manipulation 

techniques have a detrimental impact on victim/survivor welfare. For example, all 

victim/survivors became visibly distressed at some point in their cross-examination, 
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reflecting existing claims that victim/survivors often feel revictimised by the 

evidence-giving process (Burman, 2009; Sanders and Jones, 2007). In T1, this distress 

reached the point that one victim/survivor left court before finishing her evidence, 

and this a striking reminder that the emotions felt by Ann Robertson (see Burman, 

2009) and Frances Andrade (see Khan, 2013) were not isolated occurrences. It 

therefore appears important to explore why manipulation tactics were present 

despite an apparent awareness of the need to consider the victim/survivor’s welfare 

(see Section 6.2.3).  

 

While some existing research argues that inappropriate questioning arises from 

sexist attitudes or rape myths (see Temkin and Krahé, 2008), the current 

observations showed one barrister both rejecting and relying upon stereotypes 

depending on whether she was prosecuting or defending. This reflects the 

phenomenon discussed in Chapter Five, whereby barristers appeared to know about 

the realities behind rape myths, yet consistently invoked stereotypes about ‘real rape’ 

in order to further their case. In addition, prosecution barristers also used 

manipulation tactics when questioning defence witnesses, and observations of non-

sexual violence trials have revealed the presence of similar tactics (see Smith, 2010; 

see also Brereton, 1997). Their inclusion at trial therefore cannot be explained purely 

by looking at sexist attitudes or wrong beliefs about sexual violence. Instead, at least 

some manipulation appears to be considered part of a barrister’s job; for example the 

judge in Frances Andrade’s trial was quick to assert that the defence barrister had 

simply fulfilled her role (see Khan, 2013). 

 

The adversarial context of the English CJS cannot be ignored when discussing 

expectations about the role of barristers at trial, so it is important to explore the 

potential influence of ‘adversarialism’ when addressing questioning techniques. As 

discussed in Chapter Two, ‘adversarialism’ is not a unified or consistent concept, 

however the English CJS is rooted in ‘adversarial’ ideas such as the use of two rival 

parties both seeking to establish truth (Davies et al, 2009). It is argued that 

competition between the Prosecution and Defence will ensure each party is best 

motivated to promote and challenge the evidence, in turn ‘guaranteeing’ that all 

potential evidence is considered (see Davies et al, 2009). Others argue, however, that 

this often leads to aggressive cross-examination, distorts evidence and leads to 
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secondary victimisation (Ellison, 2001; Smith and Skinner, 2012; Wheatcroft and 

Wagstaff, 2009).  

 

The critique of adversarial systems means that the more inquisitorial justice systems 

of Continental Europe could provide useful insights about how to improve trial. 

Inquisitorial trials, at least on paper, are structured more like inquiries that aim to 

uncover what happened; rather than the battle to win often seen in more adversarial 

systems (see Ellison, 2001; Doak, 2008). Such a structure means that witnesses are 

usually questioned by the judge rather than being cross-examined, so Sanders and 

Jones (2007) argue that victim/survivors avoid some of the intimidation that occurs 

in English trials. Having said this, inquisitorial approaches should not be considered 

perfect. Research into European courts has shown that victim/survivors may be 

questioned several times during the pre-trial phase, that there are fewer protective 

measures governing questioning, and that improper questions about rape myths do 

still occur (Ellison, 2001; Doak, 2008; Sanders and Jones, 2007). While Doak (2008) 

argues that these difficulties largely occur because of ignorance among legal 

personnel, rather than the structural elements that cause problems in adversarial 

trials; this means that English courts should not simply attempt to become more 

‘inquisitorial’135.  

 

Instead, the potential lessons learned from inquisitorial approaches may be limited to 

accepting a greater reliance on written evidence, promoting more conversational 

styles of giving evidence, and encouraging judges to take a more active role at trial. 

The potential benefits of more written evidence are discussed in Smith and Skinner 

(2012), and include the argument that some witnesses would avoid the disruption of 

delays because they would not have to attend trial. Witnesses may also benefit from a 

shift towards more conversational evidence-gathering, since it is argued that 

manipulating and intimidating witnesses would no longer be so prevalent (Ellison, 

2001). This conversational approach is already present in some adversarial systems; 

for example the Children’s Reporter Scheme in Scotland deals with cases involving 

young defendants using a tribunal format, where parties are expected to work 

together to discuss evidence and find restorative solutions. There is no apparent 

 
135 Lawyers, like Taslitz (1999), also argue it is not possible to simply import an inquisitorial approach 

because of the different traditions and perspectives on law these systems involve (see Chapter Two). 
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reason why a similar approach could not be developed for rape and sexual assault 

trials in England.  

 

Inquisitorial approaches also provide insight into the potential role of judges in 

preventing inappropriate questioning. As discussed in Chapter Two, adversarial 

systems typically equate judicial neutrality with passivity (see Burton et al, 2007; 

Davies et al, 2009); however inquisitorial systems allow judges an active role without 

deeming this as lowering impartiality (Ellison, 2001; Sward, 1989). It is positive that 

these observations showed some judges intervening when they felt questions were 

too complicated or repetitive, but the active judicial role in inquisitorial trials may 

suggest that such intercession could go further. Rather than simply challenging the 

format of questions, judges should also feel confident about intervening when the 

content becomes inappropriate or misleading. It is unclear how this could be 

achieved, although clarifying that neutrality is not synonymous with passivity could 

be one area to address. This is because excessive judicial intervention has been 

grounds for appeal in the past (Burton et al, 2007) and so it appears important to 

address judicial passivity by engaging with the right to fair trial, which will be 

discussed in detail later in the chapter. The right to fair trial is also important for 

understanding why prosecution barristers appeared to be less willing to intervene 

than judges. Again, this will be explored in Section 6.3; although it also important to 

recognise that the court cultures outlined in Chapter Two may have restricted 

barristers because of fears about their reputation if they did intervene (see Church, 

1985; Hucklesby, 1997). 

 

The debates above suggest that while some, for example Temkin and Krahé (2008), 

argue that training legal personnel about the realities of rape is essential for 

improving trials; this training will not be wholly effective unless the underlying 

motivation to win by any legal means possible is also addressed. Subsequently, it may 

be useful to use Professional Codes of Conduct, which already encourage using less 

manipulative questioning. For example, the Bar Council Code of Conduct (2004) 

asserts that barristers must protect vulnerable witnesses and cannot knowingly 

mislead the jury, both of which attempt to ensure that questioning remains 

appropriate. This is often ineffective, however, because barristers tend to prioritise 

another part of the Code which states that they should advance their client’s interests 

by any legal means possible (see Burton et al, 2007; Sanders and Jones, 2007). In 
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addition, Nicolson (2006) has highlighted that barristers are unlikely to become 

‘whistle-blowers’ against their colleagues and so a Code of Conduct cannot be 

expected to create change by itself. It is still useful to consider the Code, though, 

because a shift in human rights discourse appears important to make 

victim/survivors’ rights more centrally considered in court (see Section 6.3); and the 

existing protections against manipulation could add to the legitimacy of such a shift.  

 

Another option is to develop pre-trial witness familiarisation. The American use of 

such preparation has already been discussed in Chapter Two; however their 

extensive practicing of witness testimony is controversial and unlikely to be accepted 

in England, where there are greater fears about evidence contamination136. Instead, 

pre-trial witness familiarisation in England and Wales could be more centred on 

informing victim/survivors about common manipulation techniques and how to 

combat them. For example, Wheatcroft and Ellison (2012) found that explaining the 

manipulative purpose of cross-examination, as well as outlining key tactics, allowed 

witnesses in a mock trial to give clearer and more accurate evidence. In addition, 

witnesses who received advice reported feeling more satisfied with their experience 

of giving evidence than those who did not (Wheatcroft and Ellison, 2012). Such 

preparation is already allowed in England and Wales, where the Bar Standards Board 

(2005) clarified the rules to reassure lawyers who were uncertain about witness 

familiarisation. This clarification highlights the importance of not discussing issues 

specific to the witness’s testimony and having a facilitator with no knowledge of the 

case (Bar Standards Board, 2005). This is achievable, especially if witness 

familiarisation courses are run within existing services such as Rape Crisis Centres, 

SARCs, or the Witness Service137. It is therefore important to publicise the benefits of 

pre-trial witness familiarisation, alongside the Bar Standards Board’s acceptance of it, 

in order to increase its usage. 

 

Away from discussions about manipulation, these observations provide insight into 

the gendered experience of trial. Stereotypes about women were routinely used to 

undermine victim/survivor credibility, especially when it came to portraying female 

witnesses as unreliable or untrustworthy. While the lack of male victim/survivors in 

 
136 This refers to the idea that discussing a witness’ evidence with them might influence what they say. 
137 Although, once more, they would need to be run by someone trained in questioning techniques and 

with no knowledge of each victim/survivor’s case. 
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this study138 means it cannot be stated that such stereotypes were only about women, 

the barristers explicitly referenced societal attitudes about gender. It does therefore 

appear that the context of the CJS disadvantaged women, since the adversarial focus 

on winning meant stereotypes were raised by both male and female barristers.  

 

The Rationalist Tradition, discussed in Chapter Five, may also contribute to the 

inclusion of these attitudes, since Nicolson (2013) has argued that the focus on reason 

is rooted in men’s style of thinking. Such an argument risks oversimplifying gender; 

however it is important to acknowledge that the focus on ‘rationality’ may contribute 

to sexism because women are disproportionately at risk of sexual victimisation and 

such offences are arguably more likely to involve non-‘rational’ behaviour in their 

aftermath139. Despite the significance of gender, though, sexism does not occur in 

isolation and there were many stereotypes about class, ethnicity and disability. It is 

therefore important for future research to undertake an intersectional analysis of 

how different witnesses were questioned; although the intensive nature of the 

additional analysis required for this meant that it was not possible during this thesis. 

 

6.2 Efficiency, ‘Truth’-Finding and Victim/Survivors’ Interests 

 

Victim/survivors were disproportionately at risk of the manipulation described 

above, raising an important question: Why do prosecution barristers fail to challenge 

inappropriate defence tactics when doing so would advance their case? To answer 

this, it must be recognised that the adversarial perspectives discussed in Section 6.1 

are just one among many influences on trial. In fact, several justice considerations 

were prioritised at various points in the observations and it is important to explore 

these in order to understand barristers’ actions. The most commonly prioritised 

justice interest was the defendant’s right to fair trial, so the majority of the rest of this 

chapter will explore due process and defendants’ rights (Section 6.3). First, though, it 

is useful to outline the other common influences on trial: efficiency, ‘truth’-finding, 

and victim/survivors’ interests.  

 
 

138 Although the pilot study (Smith and Skinner, 2012) did include a male victim/survivor, he suffered from 
such severe learning difficulties that his treatment at trial cannot be expected to reflect the treatment 
of male victim/survivors in general.  

139 Although, as discussed in Chapter Five, many of the post-attack behaviours designated as ‘irrational’ are 
actually ‘rational’ in the context of rape. For example, delayed reporting could be considered a logical 
response to the embarrassment, guilt and shock that many victim/survivors feel post victimisation. 
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6.2.1 Prioritising efficiency 

 

Efficiency was prioritised at some point in thirteen trials, mostly through legal 

professionals attempting to prevent delays (see Chapter Four). For example, when 

one victim/survivor’s video evidence was difficult to understand, a judge supported 

the Prosecution’s request to use transcripts and so alleviated the delays already 

experienced trying to fix the problem. 

 

Prosecution: “Despite our best efforts, this witness’ evidence is not 
intelligible using just the video... We’ve got copies [of the edited interview 
transcript] for the jury” 
Defence1: “[I would prefer to wait until tomorrow and try the equipment 
again, rather than giving the jury a transcript]” 
Judge: “I think the fact of the matter is... waiting until tomorrow will not 
necessarily greatly improve [the quality]... Our witness has already been 
here and done nothing for a morning, and it seems, on balance, in the 
interests of your client [would be to go ahead with transcripts].” (T1) 

 

While the defendant’s rights appear to be sidelined in this exchange140, the judge 

argued that the defendant’s interests were actually in line with the use of transcripts 

because they prevented delay141. Similarly, the victim/survivor’s interests were 

presented as being compatible with efficiency; so the quote highlights that different 

justice priorities are not always ‘zero sum’142. In addition, the judge argued that 

waiting was unlikely to improve the sound quality and so the decision was effectively 

about when to use transcripts rather than if they should be used. It is noteworthy, 

then, that efficiency was only prioritised because it coincided with other justice 

interests and there did not appear to be any real alternative. The defence barrister 

subsequently dictated how the transcripts could be used and so while it could be 

argued that the defendant’s interests were compromised, they remained a constant 

consideration. 

 

This was typical of how efficiency was considered, with judges seeking to alleviate 

delays but also trying to ensure that this did not disadvantage the defendant. For 
 

140 Defendants’ rights are perceived as including the jury taking full account of a witness’ demeanour when 
they give their evidence. Although not enshrined in law, it appears to be an entrenched cultural belief 
that demeanour is a central part of evaluating truthfulness (see Chapter Two; Chapter Five). 

141 Defendants’ rights include the right to a timely hearing and so involve a sense of efficiency. 
142 ‘Zero sum’ approaches assume that different interests, such as victim/survivor’s or defendant’s rights, 

will always require an ‘either/or’ decision (see Chapter Two for more). 
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example, when a T5 juror notified court that his daughter was in hospital, the judge 

checked that releasing him would not impinge upon the right to fair trial in any real 

way. 

 

Judge: “You’ve seen this note... my view is that [juror] is not going to be 
able to focus on this case if he’s worried about his daughter” 
Defence: “[Can I speak to Defendant even though it’s the middle of his 
evidence143]?” 
Prosecution: “[That’s ok with me]” 
Judge: “[Yes, that’s fine]” 
...Defence speaks to Defendant in the dock, then returns... 
Judge: “It would be unfair to continue. Indeed I think it would be?” 
Defence: “[We could adjourn until Monday because he’s come along 
despite the problems]?” 
Judge: “[The problem is, if he doesn’t come back Monday then we’ve 
made 11 others have to stay another day longer, so on balance it seems 
best to discharge him]” 
Defence: “[We could ask them if it’s a problem to stay longer]?” 
Judge: “[No, I think it would be bad. Prosecution]?” 
Prosecution: “[I’m happy to go with Defence’s ideas] but it’s a matter for 
Your Honour” 
Judge: “[Yes I think it is a matter for me] and I’m going to discharge him 
because I don’t want to lose today and keep dragging this out.” (T5) 

 

Here, efficiency was prioritised despite the Defence preferring to wait and try to 

retain all twelve jurors. The judge presented this as being about the high possibility 

such a delay would end with the juror being discharged anyway; as well as the risk 

that the juror would not concentrate. Once more, then, it appears that prioritising 

efficiency was perceived as at least partially compatible with other justice interests. 

The outcome was also constructed as low-impact: the defendant would be tried by a 

panel of eleven peers instead of twelve144. Additionally, the defendant’s rights framed 

the decision-making process once again, because the Defence dictated what the jury 

should be told and legal restrictions on contact between the defendant and his 

barrister were waived to ensure he was consulted. 

 

 
143 Once a witness is being examined, they are not allowed contact with the barrister who called them so 

as to avoid the evidence being contaminated or changed. This can be overruled in certain situations 
and several defence barristers did end up speaking to the defendant mid-examination.  

144 The Juries Act 1974 states that the minimum size of a jury is nine lay people, and so it is legal to dismiss 
up to three jurors. 
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Despite the tendency to prioritise efficiency only when it did not substantially 

contradict other justice interests, one judge did appear to prioritise it at the expense 

of defendants’ rights. After T15 was delayed for two days because the defendant was 

apparently ill, the judge revoked bail during the jury’s deliberation to ensure he 

would attend the verdict. 

 

“[I’m going to withdraw bail, Defendant, because last week you failed to 
attend because of your health; likely because of stress and so I want you 
in custody tonight where they can check you remain healthy and able to 
attend tomorrow].” (Judge, T15) 

 

While the judge presented this decision as being about the defendant’s wellbeing, the 

Defence argued that it went against his interests because a defendant should only be 

placed on remand in extreme circumstances: “A court must have good reasons to 

withdraw bail...” (Defence, T15). As the judge made his decision, both the prosecution 

and defence barristers appeared shocked and so it seems that prioritising efficiency 

in this way was very unusual. 

 

6.2.2 Prioritising ‘truth’-finding 

 

‘Truth’-finding was another common consideration and it was prioritised at some 

point in fourteen trials. By ‘truth’-finding, I mean the legal personnel’s attempts to 

ensure that all relevant145 evidence was presented to the jury in as clear a format as 

possible. It therefore involved the good questioning practices outlined above (Section 

6.1), but also entailed barristers arguing about the inclusion or exclusion of evidence 

they deemed relevant or irrelevant. Often, this was about whether or not sexual 

history evidence would help the jury determine what happened (see also Chapter 

Five); but ‘truth’-finding claims were also used by prosecution barristers during bad 

character applications.  

 

‘Bad character’ evidence can only be adduced if its probative function exceeds the 

potential prejudice that hearing such information might cause. For example, the jury 

can only learn of a defendant’s previous rape conviction if it is deemed sufficiently 

similar to the allegation at hand, because hearing about it is likely to make jurors 
 

145I acknowledge that the same evidence could be interpreted as relevant or irrelevant, so ‘truth’-finding 
does not relate to finding truth itself, but rather the discourse of ‘truth’ that the barristers bought into. 
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assume the defendant is guilty. When the judge in T2 ruled that the defendant’s two 

previous sex offence convictions could be adduced, he therefore justified this with the 

‘truth’-finding rhetoric involved in the bad character rules. 

 

“In my judgement it clearly is relevant... The jury would have to bring to 
bear ordinary experience [of thinking it unusual for a man to randomly 
sexually assault a woman, or for a woman to randomly make a false 
allegation], but the previous convictions show a propensity to submit to 
sexual urges [so ordinary experience does not fit the facts].” (Judge, T2) 

 

Here, the judge argued that without hearing about the defendant’s convictions, the 

jury might be misled about the likelihood he would commit sexual assault. The 

Criminal Justice Act 2003 therefore allows some compromise of defendant’s interests 

in order for ‘truth’-finding to be prioritised, where it is sufficiently probative and 

relevant to important issues in the case. This often involved a narrow interpretation 

of relevance because of the perceived need to protect defendants’ interests (see 

Section 6.3.1 for more). For example in T1, the original indictment involved a count of 

‘grooming’ a 15 year old girl, but this was made into a separate trial because the jury 

might have been too influenced by the emotions surrounding child sexual abuse. 

When arguing that the allegation should be dealt with in the same trial, the 

Prosecution said: 

 

“We of course accept that there may be some prejudice...but all 
Prosecution evidence, by its very nature, is prejudicial.” (Prosecution, T1) 

 

This noted that ‘truth’-finding from the Prosecution’s perspective would always 

impinge upon defendant’s interests. In turn, the defence barristers argued that 

‘truth’-finding required the allegations to be dealt with separately because prejudice 

would prevent jurors from appropriately evaluating the evidence (T1). ‘Truth’-finding 

was often therefore merged with either the victim/survivor’s or defendant’s interests, 

depending on which barrister was arguing for evidence to be included. 

 

Having said this, a ‘truth’-finding rhetoric was occasionally used to clarify potentially 

misleading presentations of the evidence. Such usage was uncommon, but occurred in 

T6 when the defence barrister criticised the victim/survivor based on selectively 

introduced evidence. 
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Prosecution: “[In relation to being asked about Victim/Survivor’s distress 
at their return, it’s worrying because he’s left out the part about her being 
intimidated to drop the allegations... It would be unfair and misleading to 
not at least mention that Victim/Survivor had been having difficulties 
with Defendant and his family]” 
... 
Judge: “[I actually think it favours Defendant to know she was scared of 
seeing Defendant again in the context of an ongoing dispute with his 
family, rather than leaving it at her evidence which is about her fear of 
what he did]. So it is neutral or, or favourable to him.” (T6) 

 

Here, the judge allowed the prosecution barrister to clarify that there was a dispute 

between the victim/survivor, the defendant and his family; noting that both sides 

benefited from contextualising the comments. While this discussion arguably merged 

‘truth’-finding with a debate about victim/survivor’s and defendant’s interests once 

more, it shows that clarifying evidence did not always have to be prejudicial to one 

party. Although the prioritisation of ‘truth’-finding could often be framed as a form of 

prioritising victim/survivors’ or defendants’ interests, then, this was not always the 

case. In fact, police pre-recorded interviews often involved gathering clear and 

relevant information rather than simply presenting certain evidence in certain ways 

(see Section 6.1). 
 

6.2.3 Prioritising victim/survivors’ interests 

 

Victim/survivors’ interests were also commonly considered. This occurred in 15 

trials and so appears to be most prevalent out of the three considerations in this 

section; however the vast majority of decisions that prioritised victim/survivors’ 

interests were about practical issues such as pausing evidence when the 

victim/survivor became distressed (see Chapter Four). Having said this, judges 

occasionally displayed a deeper consideration of victim/survivors’ interests. For 

example, when asked to pressure the victim/survivor about giving evidence in a case 

where she had repeatedly stated her mental health was too fragile to cope with a trial, 

the judge said: 

 

“Thank you for coming to court at all and perhaps someone in your 
situation wouldn’t... My job is to ensure that trials are fair for both sides 
[so a trial can’t happen if you won’t give evidence and Prosecution has 
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asked me to remind you of your public duty]. Your circumstances are, um, 
very difficult for you, I understand that. [You have had special measures 
explained to you] and ultimately if the prosecution wanted to prosecute 
this case, they could. I can’t make that decision, [but it means you could 
be held in contempt of court for not giving evidence] and that hasn’t 
changed your mind.” (Judge, T16) 

 

While the judge brought the victim/survivor into court and asked her to give 

evidence despite her vulnerabilities, he did so in a way that empathised with her and 

recognised her interests. The Crown Prosecution Service ultimately decided not to 

pursue the case without her support and so although they should not have brought 

her into court without special measures or with the intention of intimidating her into 

giving evidence; the victim/survivor was eventually treated sensitively. 

 

Victim/survivor consideration was also prioritised in T5, when the defence barrister 

requested that the judge check whether there was anything relevant in the 

victim/survivor’s social services records. 

 

Prosecution: “[The social services records are meant to have been sent to 
you, is there anything that should be disclosed to Defence? I’ve told him 
about two matters but they’re already dealt with elsewhere]” 
Judge: “[No I didn’t see anything. Which matters did you tell him about]?” 
Prosecution: “[Just things the health visitor said about count one and 
something following that]” 
Judge: “[Yes. I assume they wanted it to challenge her reliability or 
credibility, but there’s nothing I found that would do that].” (T5) 

 

Although victim/survivors would probably prefer not to have their privacy invaded 

by a judge going through such records, it was positive that the records were not 

simply given to the Defence to deal with as they pleased. This reflected the tendency 

for victim/survivor’s interests to be prioritised within constraints; for example here 

they were considered only by limiting the invasion to her privacy, rather than 

preventing it.  

 

Occasionally, though, victim/survivors’ interests were prioritised ahead of the 

defendant’s. This occurred when such interests overlapped with ideas about ‘truth’-

finding, for example:  
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“I think we’ve all seen [Victim/Survivor] clearly has some difficulties. Um, 
I think to cross-examine her on convictions some 10 years old... to attack 
the creditness of the witness... It seems to me that convictions of this sort 
10 years ago are really miles away from [relevant, and so it] could grossly 
mislead the jury [by making her seem dishonest when she may just have 
made an innocent mistake] and so the Defence cannot adduce this 
evidence.” (Judge, T17) 

 

In this case, the Defence had sought to introduce the victim/survivor’s previous 

conviction relating to false benefit claims in order to present her as unreliable. Both 

the prosecution barrister and the judge, however, argued that such information 

would distract the jury because the conviction was not necessarily for intentional 

fraud. In doing so, they prioritised the victim/survivor’s interests without 

compromising to allow the advancement of defendant’s interests too. 

 

6.2.4 What can be learned from these observations? 

 

These observations can be considered partially welcome because although 

questioning was often manipulative, ‘truth’-finding and victim/survivors’ interests 

were sometimes prioritised in a way that countered, or at least restricted, the 

distortion of evidence. In doing so, barristers fulfilled the less commonly 

acknowledged aspects of the Bar Code of Conduct: to protect vulnerable witnesses 

and avoid misleading the jury (see Bar Council, 2004). Such prioritisation highlights 

that barristers are not only concerned with aggressive or intimidating practices, and 

may explain why the victim/survivors interviewed by Kebbell et al (2007) said 

examination was less traumatic than they had expected.  

 

Having said this, the observations also showed that ‘truth’-finding ideals were used to 

justify inappropriate questioning, for example the irrelevant use of sexual history 

evidence (see Chapter Five). Such a focus on ‘truth’-finding was therefore interwoven 

with adversarial beliefs that ‘truth’ is best established by two competing parties each 

advancing their own case. Consequently, the tempering of ‘truth’-finding interests 

with defendants’ interests showed how the assumption underlying adversarial 

examination, that both parties are equally able to advance their case, may be 

misleading. For example, there was a much narrower definition of ‘relevance’ 
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concerning negative evidence about the defendant than there was about the 

victim/survivor. This will be discussed further in Section 6.3. 

 

Overall, these observations show that competing interests often overlapped and were 

dealt with in complex hierarchies. For example, victim/survivors’ interests were 

prioritised at certain points, but mostly only if these interests coincided with others, 

such as efficiency, and as long as they would not impinge too much on other interests, 

for example defendants’ rights. Additionally, the interests that were not being 

prioritised were then given priority when deciding how to work out the decision in 

practice. For example, if certain evidence was to be included because ‘truth’-finding 

ideals were prioritised; the format of the evidence146 and the circumstances of its 

inclusion would usually be determined by prioritising defendant’s rights. All of this 

means that it is not enough to simply point at manipulative questioning techniques 

and comment on adversarial concepts of justice, because the influences on barristers’ 

actions were much more complex and fluid than that. This reflects what Cahill (2005) 

and Davies et al (2009) say about the CJS having multiple and competing perspectives 

on justice that often overlap and are not always contradictory.  

 

In addition, it suggests that the right to fair trial and defendant’s interests had a 

significant impact on how other aspects of justice were prioritised. These 

observations show that it was very rare for efficiency, ‘truth’-finding or 

victim/survivors’ interests to be prioritised if they would substantially impact upon 

the defendant’s interests. It could therefore be argued that while the right to fair trial 

sometimes appeared to be sidelined by other considerations, it almost always 

remained the priority of legal personnel147. It is therefore essential to explore how 

defendant’s interests and the right to fair trial were interpreted and presented by 

legal personnel.  

 

6.3 Defendants’ Interests and the Right to Fair Trial 

 

As noted above, defendants’ interests appeared to be the dominant ‘justice’ priority; 

possibly because the right to fair trial is cemented in human rights legislation, and 
 

146 By format, I mean the wording of the evidence, which elements of the evidence were to be included, 
how the judge instructed jurors to deal with the evidence, and how the barristers were able to use it. 

147 It is important to note that defendant’s interests and the Right to Fair Trial should be a major concern 
for legal personnel and this research is not critiquing their consideration in itself (see Chapter Two).  
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evidence laws are phrased so as to protect defendants’ interests (see Chapter Two). 

This section will therefore unpack how the right to fair trial was presented and 

interpreted by legal professionals; especially how it was prioritised in courtroom 

decision-making and linked with notions of due process. It will then ask how these 

understandings interacted with the adversarial styles of questioning outlined in 

Section 6.1.  

 

6.3.1 Prioritising Defendants’ Interests and the Right to Fair Trial 

 

Defendants’ interests and the right to fair trial were prioritised in every trial. 

Sometimes these interests coincided with others, for example when the decisions also 

made trials more efficient (see Section 6.2.1); but they were also routinely prioritised 

even when the outcome would contradict other justice considerations. For example, 

defendants have the right to see all prosecution evidence in advance of trial, and this 

meant that any late-arising evidence could be hidden from the jury. 

 

“If I can repair any damage at this stage: No, the Prosecution cannot 
cross-examine on relevant material because it has not been disclosed, 
because it may be adverse.” (Judge, T12) 

 

In the above case, the CPS had not informed the Defence of their intention to 

challenge the defendant about hospital records. The judge acknowledged that if they 

had been informed, the evidence would be relevant because it supported the 

victim/survivor’s claim that the defendant had been on a ‘week-long bender’ when he 

said nothing of note had happened around that time. Excluding the evidence because 

of its lateness therefore protected the defendant’s right for advance notice at the 

expense of ‘truth’-finding ideals about gathering all relevant evidence.  

 

Similarly, T18 was a retrial of T5 and featured a new prosecution barrister after the 

victim/survivor made a formal complaint about the T5 prosecutor’s failure to address 

the honour-based violence in her allegation. When the new barrister went to 

introduce himself, the victim/survivor mentioned this violence and he applied to 

include it at trial. The defence barrister, however, argued that: 
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“It’s all rather too late, on the morning of trial, to be dealing with what is 
effectively a bad character application... Somewhere we need to draw a 
line in the sand.” (Defence, T18) 

 

In doing so, the Defence argued that a defendant’s right to advance notice should be 

prioritised over the inclusion of potentially relevant evidence; to which the Judge 

replied: 

 

“[I just don’t think it’s fair to Defendant and I understand it must be hard 
for Victim/Survivor but it’s just not fair to him on a retrial].” (Judge, T18) 

 

Both the defence barrister and the judge therefore perceived the defendant’s 

interests as needing greater protection than both the victim/survivor’s interests and 

the inclusion of evidence that the judge accepted may have been relevant. This may 

be because preventing the jury from holding undue bias against the defendant is a 

central part of the right to fair trial, so legal personnel were on guard against 

potentially prejudicial evidence. For example the defence barrister in T11 argued that 

the trial should be cancelled instead of postponed, because the victim/survivor’s 

severe learning difficulties meant that the jury would be too sympathetic towards her. 

 

“Of course we want to make sure that a girl with these difficulties has 
everything that she needs... But there is sometimes it goes the other way... 
[Defendant] will not get a fair trial because there is going to be a focus on 
[Victim/Survivor]’s differences and the jury are bound to react to it. 
They’re bound to. [So we need to consider during the break whether or 
not we go ahead when there is not likely to be a fair trial].” (Defence, T11) 

 

While the barrister recognised the victim/survivor’s right to special measures and 

sensitive treatment, he therefore appeared to argue that victim/survivors who invoke 

such empathy should not be placed before a jury. By arguing this, the barrister 

interpreted the defendant’s right to fair trial as the only justice consideration that 

mattered148. 

 

 
148 This argument does not appear to have worked so far, because the trial was listed for a year later and 

had not been cancelled at the time of writing. 



223 | P a g e  
 

The defence barrister in T15 also presented an extreme interpretation of the right to 

fair trial, arguing that the victim/survivor should not be shown photographs of the 

defendant’s road in case she pointed to his address as the place where she was raped. 

 

“[I object to the fundamental way it’s been dealt with, it’s something that 
should have been done earlier]. I mean, what if she says 274?!” (Defence, 
T15) 

 

This appeared to assume that if evidence was detrimental to the defendant’s case, 

then it should not be included at trial. The Prosecution subsequently observed that all 

of the Crown’s evidence is detrimental to the Defence, leading to the judge allowing 

its inclusion; however the use of such an argument highlights the extreme ways in 

which the right to fair trial can be interpreted.  

 

Defendant’s rights were also prioritised in that any evidence detrimental to their case 

had to meet very strict criteria to be considered relevant. For example, it has already 

been noted that T1 featured two defendants raping three, separate adult women with 

varying vulnerabilities149. The indictment had initially also featured one count of 

grooming a 15 year old, but this was removed and put into a separate trial150 because 

the judge agreed with the defence that: 

 

“The evidence of communications is that there were over 100 texts... in 
fact in relation to the three adults, there’s no evidence of extended 
texting... so the differences are not detail, they’re essential...” (Defence1, 
T1) 

 

This claim that the offences were different because only one featured extensive 

texting ignored the long relationships between the defendants and all four 

victim/survivors. Instead, the barrister argued that hearing the grooming evidence 

alongside the adult rape evidence would be more prejudicial than probative because 

the differences between the offences were ‘essential’. This assumed that specific 

aspects of the defendants’ modus operandi were more important than having 

opportunistic contact with vulnerable women. The Prosecution attempted to counter 

this, saying: 

 
149 Two of the women had learning difficulties, one of whom needed an intermediary, while the third 

woman had difficulties with substance abuse. Two of the women also had mental health problems.  
150 After being found guilty in this trial, the two defendants pleaded guilty to this grooming.  
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“In each case the complainant was young and vulnerable women... [They 
had relationships with at least one of the defendants, the offence was 
opportunistic, the offence occurred at Defendant2’s flat, where they 
invited the 15 year old back...]” (Prosecution, T1) 

 

In saying this, the barrister highlighted the similarities in the power dynamics and 

opportunistic nature of the two men’s sexual predation151. Such tendencies were not 

perceived as enough to allow the jury to hear about the grooming, though. 

 

“It’s difficult to see how Count 2 can sit with the Counts of rape... It stands 
in a very different character; it would be difficult to see a jury leaving out 
those Counts... I do not think it would be right for Count 2 to be tried on 
the same indictment... though I acknowledge the inconvenience and for 
the complainant in Count 2, that her trial will be delayed.” (Judge, T1) 

 

Although the judge recognised that separating the trials would mean having to 

explain to a young woman that the trial where she was due to be a witness was now 

postponed for three months152, he presented this as a necessary side-effect of due 

process. Efficiency and victim/survivors’ interests were therefore placed as 

secondary to defendants’ rights because of the perceived need to allow only very 

narrowly relevant evidence against the defendants. 

 

This argument was not always successful, though. In T2, the Defence resisted the 

Prosecution’s application to adduce evidence of the defendant’s two previous sex 

offence convictions. 

 

“Both of those [previous] convictions relate to incidents that occurred in 
nightclubs, both of those involve him masturbating... What he can be 
argued to have a propensity to do is public masturbation... Subtle 
difference to this... He does not express himself sexually in the previous 
case... To simply say he has a previous conviction for sexual assault is not 
enough...” (Defence, T2) 
 

 
151 In subsequent conversations with local police, the two defendants were highlighted as serial known 

offenders who had been difficult to prosecute because of the vulnerability of those they victimised. 
152 After being found guilty of raping two of the three adult women, the two defendants pleaded guilty to 

grooming and so the case never had to reach trial. 
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Here, the barrister argued that the defendant’s convictions for publicly masturbating 

on two female victim/survivors were irrelevant because the present allegation 

involved rubbing against a victim/survivor and making sexual comments before he 

masturbated. This argument was unsuccessful because the judge agreed with the 

Prosecution, noting that the law had moved away from requiring ‘strikingly similar’ 

facts in order to perceive previous convictions as relevant153. While evidence that was 

detrimental to the defendant had to be much more clearly relevant than evidence 

against the victim/survivor or other witnesses; there did therefore appear to be 

inconsistencies about how narrowly relevant the evidence had to be. This might be 

because of the room for interpretation in defining ‘probative’ and ‘prejudicial’, as well 

as how evidence should classified. 

 

Another way that defendants’ interests were prioritised was that defendants were 

given the benefit of the doubt when aggressive, violent or displaying offensive 

attitudes. For example, the defendant in T8 pleaded guilty to two counts of rape in 

exchange for two further counts being dropped. When deciding the sentence, the 

judge therefore considered only the two guilty pleas and not the history of domestic 

violence that had been the background of the offences. 

 

“It is clear to me these two offences are entirely out of character... you 
were working very long hours... you found [the relationship breakdown] 
very difficult to come to terms with... The important, not to say crucial, 
evidence... only came to light this morning... so I will give the maximum 
discount on the sentence...” (Judge, T8) 

 

Once more, a narrow interpretation of relevance was therefore used to exclude 

detrimental evidence, and the defendant’s actions were excused by his inability to 

accept that his relationship with the victim/survivor was failing. Rather than 

critiquing the defendant’s failure to manage his emotions, his anger at the 

relationship’s demise was therefore presented as legitimate mitigation. Similarly, the 

judge highlighted that the defendant’s guilty plea avoided a trial, rather than focusing 

on his failure to plead guilty until incriminating evidence came to light that morning. 

The defendant’s interests were therefore prioritised by giving him ‘the benefit of the 

doubt’ even after he admitted guilt. 

 
 

153 This was part of the 2003 Criminal Justice Act. 
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Similarly, one of the defendants in T1 made comments about a victim/survivor during 

his evidence, in which he argued he would not have raped her because “it” was a 

“black pudding” (Defendant1, T1). The judge then reassured the defence barrister 

that he would instruct the jury to ignore those comments because the defendant was 

simply stressed by having to undergo trial. 

 

Judge: “[I’ll tell the jury to put aside empathy... I’ll also say that the use of 
profane language, and Defendant1’s racist language and offensive 
description of Victim/Survivor2, should be put aside]” 
Prosecution: “In denying that he had anything to do with 
[Victim/Survivor2]... [Defendant1 was offensive]. If the jury think that... 
that might be an indication of his mindset [then it shouldn’t be ignored]” 
Judge: “[Yes, I’ll only say it in relation to language, not his mindset].” (T1) 

 

The prosecution barrister argued that the racist and sexist comments may actually 

provide an insight into the defendant’s attitudes towards black women, showing that 

he had little respect for the young victim/survivor and viewed her as an object rather 

than a person. This was accepted by the judge; however his focus remained on the 

need to prevent language from biasing the jury. In reality, it is difficult to see how 

jurors could separate the defendant’s use of language with his attitude towards the 

victim/survivor, since the two are closely interlinked. Defendants were therefore 

depicted as needing the benefit of the doubt, which is significant because it appeared 

to exempt them from the dichotomy of wholly truthful/wholly untruthful discussed in 

relation to all other evidence (see Chapter Five).  
 

6.3.2 Due process: The constraints of power distribution 

 

Due process, as discussed in Chapter Two, is intrinsically linked to defendant’s rights 

and the prioritisation of their interests. In order to understand the ways in which 

defendant’s interests were prioritised, it is therefore useful to explore some 

commonly observed aspects of due process. The first of these was that legal 

personnel appeared constrained by the law and right to fair trial. These constraints, 

on both barristers and judges, meant that power relations were not a simple 

hierarchy as is commonly perceived (see also Ellison, 2000; Rock, 1993). This was 

especially true when the experience and position of the judges changed, for example a 

visiting High Court Judge was treated reverentially by all court staff and appeared to 
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be the strictest in terms of demanding good practice (T3). By contrast, many judges 

were actually recorders154 and so had the same professional status as many of the 

barristers, who were recorders in other courts. This had implications for the level of 

experience each judge had, as well as the balance of power in the courtroom. For 

example, one of these recorders, the judge in T2, had to be guided through the 

sentencing process by the Prosecution, highlighting his inexperience and changing 

the power dynamics in the trial. 

 

Judges also sometimes appeared restricted if the barristers were in agreement. For 

example, the judge in T12 was uncomfortable with discussions about a video sent 

around the victim/survivor’s school, in which she performed oral sex on the 

defendant. He repeatedly asked why the video was relevant to the case, since it did 

not relate to the counts on the indictment, and the following exchange ensued: 

 

Judge: “[And the relevance of the video]?” 
Prosecution: “[That if they believe Defendant disseminated it; it means he 
had an attitude consistent with using and humiliating Victim/Survivor]” 
Judge: “[Is it part of a bad character application]?” 
Prosecution: “[No, there’s nothing bad about taking the video, it’s just 
about whether or not it was deliberately disseminated]” 
...Further debate about whether or not it should be part of bad character...  
Judge: “[Very well. Defence]?” 
Defence: “[I don’t disagree with Prosecution’s view on that, so you can 
address it how Prosecution invites you to].” (T12) 

 

By noting his lack of disagreement, rather than stating explicit agreement, the defence 

barrister supported the Prosecution’s interpretation of bad character rules without 

being overtly dissident to the judge. The judge subsequently allowed the barristers to 

continue using the evidence without a bad character application against the 

defendant, highlighting the constraining effect of their agreement. This arguably 

impinged upon the defendant’s interests, victim/survivor’s interests, and ‘truth’-

finding ideals because the judge could not prevent the discussion of arguably 

unrelated evidence that might be perceived as detrimental to both the 

 
154 Recorders are often barristers, and sometimes solicitors, who work as a judge between three and six 

weeks per year. To avoid being the judge for a colleague, they do this away from their ‘home’ court.  
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victim/survivor’s and defendant’s characters155. It is unclear why the judge did not 

overrule the barristers, however it may have been related to the fear of appeal.  

 

The existing literature (for example Ellison, 2000; Rock, 1993) suggests that the 

threat of appeal is a central consideration in judicial decision-making. The judge in 

T12 may therefore have feared that the barristers’ agreement could be used as 

grounds for appeal in the event of a conviction, since it showed that his interpretation 

of the rules was contested. This is conjecture because the observations in question 

did not unpack the judge’s decision-making process; however other trials did seem to 

feature threats to appeal. For example in T1, a defence barrister noted the possibility 

of appealing if the judge decided not to separate the count of grooming a 15 year old 

from an indictment featuring the rape of three adult women. 

 

“You’ll know, of course, that this is not me displaying a threat [but 
previous case law seems to say that we could appeal if needed].” 
(Defence1, T1) 

 

By stating that he was not threatening the judge, the barrister presented himself as 

respectful while effectively threatening to appeal if the decision did not go in his 

favour (which it did). The defendant’s interests and the right to fair trial might 

therefore have been prioritised because the consequences of sidelining them were 

highlighted. Ignoring other justice interests tended not to have such consequences, 

and this may be why defendants’ interests were the most pervasively prioritised.  

 

6.3.3 Due process: The burden of proof 

 

The burden of proof was another aspect of due process that interacted with 

defendants’ interests. The burden of proof is always on the Prosecution and, in every 

trial, this was presented as meaning that the defendant did not have to prove 

anything.  

 

“Remember this: it is for the Prosecution to prove this case. [Defendant], 
or me as his advocate, do not have to prove anything... He did give 
evidence, he didn’t have to... but as I say, it is for the Prosecution to 

 
155 The video was filmed several years before the alleged rape, when the victim/survivor was 14 and the 

defendant was 16. 
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prove... That is the over-riding point in all your considerations.” (Defence, 
T15) 

 

By repeatedly highlighting that the defendant did not have to prove the case, the 

barrister placed the jury’s critical focus on the prosecution evidence and suggested 

that any unconvincing aspects of the defence case were irrelevant because they did 

not need to provide a convincing argument anyway. Despite the discrepancies that 

arose in the defendant’s cross-examination, then, his evidence was presented as 

creditable because he had faced questioning without needing to. 

 

The burden of proof was also presented as being on the prosecution in relation to the 

defence’s attacks on the victim/survivor’s character. 

 

“The Defendant is maintaining that [Victim/Survivor] is lying... I remind 
you that he doesn’t have to prove that. Importantly, he doesn’t have to 
prove, or provide an explanation [about why Victim/Survivor] is lying. I 
have to tell you that there are occasions in these courts when people are 
found to be lying for no reason at all...” (Judge, T17) 

 

Here, the judge reminded the jury of the burden of proof and emphasised that this 

applied to the defendant’s arguments about the victim/survivor. In doing so, he also 

highlighted that false allegations could occur without explanation, so the Defence did 

not need to show a motive for the victim/survivor to lie. This undermined the 

prosecution case, which criticised the defendant’s claim that he was being falsely 

accused because he had burgled the victim/survivor’s acquaintance. It also suggested 

that the Defence were able to criticise the victim/survivor without having to 

legitimate their argument, since it was the Prosecution’s responsibility to convince 

the jury to reject the slurs. Such a sidelining of the victim/survivor’s interests was 

justified as necessary for protecting innocent defendants from wrongful conviction. 

 

“Well imagine [you were in Defendant’s shoes]. Well what can you say to 
[the allegations], except ‘I didn’t do it’... But it’s the wrong way round. He 
doesn’t have to say anything... That’s how strong the burden of proof is: 
that he doesn’t have to say anything.” (Defence, T4) 

 

Here, the defence barrister told jurors to consider the defendant’s perspective, which 

was likely to increase their empathy, before arguing that an innocent defendant had 
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limited capacity to refute the allegations. She then reasserted the burden of proof, 

saying that even refuting the allegations would go beyond the defendant’s 

responsibility. Three prosecution barristers challenged this interpretation, though; 

arguing that while the Defence did not have to prove the victim/survivor’s motive to 

lie, such considerations were relevant as part of the wider context of the allegations. 

 

“Now the Defendant doesn’t have to prove anything... but it’s a compelling 
question, of what possible reason does [Victim/Survivor] have to lie to 
you...” (Prosecution, T17) 

 

“It really is, you may think, really quite extraordinary for this, uh, young 
[...] girl, to suddenly come out and say [rape] and why is this?... What’s the 
motive?... It’s not for you to decide a motive. The Defence don’t have to 
show a motive... but you are entitled to think ‘well why on earth would 
she lie about it’?” (Prosecution, T1) 

 

In the latter quote, the Prosecution highlighted that making an allegation of rape is 

likely to be a significant event in a young woman’s life and reminded the jury how 

serious the Defence’s accusation of a false complaint actually was. Both of these 

barristers therefore argued that although the Defence had no responsibility to prove 

their allegations about the victim/survivor, the jury were entitled to critically 

evaluate the arguments presented. The defence barristers quickly dismissed this in 

their closing speeches, though.  

 

“And the burden of proof, over there [points at Prosecution], means 
there’s no burden of proof on [Defendant] to show that 
[Victim/Survivor]’s lying, or is crazy, or is wrong. So don’t look to me, or 
to him, for any theory on why she is lying...” (Defence, T17) 

 

By reasserting the stricter interpretation of the burden of proof, the Defence 

dismissed the Prosecution’s argument as irrelevant. Rather than engaging with the 

critiques of the defendant’s evidence, then, the barrister simply presented those 

critiques as being of no concern to the jury and refocused their critical gaze on the 

victim/survivor.  
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6.3.3.1 A focus only on the victim/survivor 

 

This focus only on the victim/survivor was mentioned in every full trial. For example, 

the jury in T18 were given the following direction by the judge, with his legal 

authority meaning it was likely to have a significant effect on their deliberation: 

 

“It’s for you to assess [Victim/Survivor], er, what sort of person she is. To 
assess her and to assess her evidence, because she’s obviously a crucial 
person in this case, and do you consider her evidence reliable to the 
extent that it would have to be to meet the standard it would have to be 
in order to convict?” (Judge, T18) 

 

Victim/survivors were therefore presented as the central consideration in cases 

where it was effectively one person’s word against another. This was presented as 

being because the right to fair trial requires the presumption of innocence, meaning 

that defendants will be believed until there is clear evidence of guilt. In the absence of 

independent evidence, the victim/survivor’s testimony was the only way to achieve 

this and so could not simply be accepted as it is meant to be earlier in the CJS. 

 

“There is no forensic evidence, there is no incriminating text message, 
there is no supporting witness; so you have to decide based on the 
women.” (Defence2, T1) 

 

In this quote, the defence barrister highlighted the absent evidence in order to reduce 

the case to each victim/survivor’s word against the defendants’ evidence. He then 

told the jury that this meant focusing on the three victim/survivors, with no mention 

of critically evaluating the two defendants’ evidence. The defence barrister in T12 

made a similar argument, saying that the Prosecution’s case came down to only the 

victim/survivor’s story. 

 

“He is a young man who has presented to you that he is honest... and 
when you look at it, that the Crown has to show you that you can trust 
[Victim/Survivor], it is [Victim/Survivor] whose account must be strong... 
and I would suggest to you that it is not enough...” (Defence, T12) 

 

Here, the barrister contrasted the defendant, who was presented as honest but not in 

need of evaluation by the jury, with the victim/survivor, who was presented as 
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needing to be assessed but not being credible enough to rely on. In doing so, the 

barrister used the burden of proof to emphasise the dichotomy of trustworthy 

defendant/untrustworthy victim/survivor that she had set up throughout trial. The 

burden of proof was also presented as meaning that defendants did not need to be 

seen in a positive light, though. For example, defence barristers noted that their 

clients were not likeable, but reminded the jury that this should not affect their 

deliberations. 

 

“If you’re expecting me to refute the labels [given to Defendant2]: 
‘pervert’, ‘slag’... more sinned against than sinning... to present him as an 
attractive, misunderstood man... that isn’t my role... You’ve been asked to 
reach your verdict according to the evidence. To decide dispassionately... 
Who is [Defendant2]? Is he a worthy and honest man? No... I tell you quite 
candidly, quite simply: that the chance of a wrongful conviction is never 
so high.” (Defence1, T1) 
 

“So if there’s a reasonable doubt, defendants are not guilty, no matter 
how undeserving they are... You won’t find me speaking up for the moral 
character of [Defendant], and I suspect you will have decided his 
behaviour on any view was deplorable... But this is not a court of morals... 
it is a court of law.” (Defence, T9) 

 

In both of these quotes, the barristers acknowledged the negative aspects of the 

defendants’ characters, before focusing on the need to decide the case 

‘dispassionately’ and avoid bringing moral judgements about wider issues into their 

verdict. The first barrister even presented the defendant’s lies156 as meaning that he 

should be given additional leeway, because the jury would be less likely to believe 

him. This can be contrasted with the evaluation of victim/survivors, whose moral 

character was presented as needing to be spotless in order to be deemed credible 

enough for the jury to rely on (see Chapter Five). Indeed, juries were told to avoid 

empathising with vulnerable victim/survivors so they would not be persuaded by 

their views of the defendant’s contrasting unpleasantness. 

 

“If you were going to decide this case on sympathy, it would be a pretty 
one-way street. [Victim/Survivor] is clearly sympathetic, if not pathetic, 
and the Prosecution are keen to advance that... And he has committed a 

 
156 This defendant had repeatedly changed his evidence; beginning with outright denial of sexual contact 

during police interviews, then admitting some ‘consensual’ contact in his defence statement, before 
changing the nature of the admitted contact in evidence-in-chief, and again during cross-examination. 
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burglary, which does not endear you to him... But your oath is not to try 
this case according to the likes of people; it’s to try this case according to 
the evidence... Just because she does have her difficulties157, that doesn’t 
demand any watering down... The Prosecution have to make you sure 
about it and there’s no watering down of that just because she’s a 
sympathetic figure...” (Defence, T17) 

 

By acknowledging that the emotional reaction to the evidence would be to believe the 

victim/survivor, but then noting that the law requires juries to reach their verdict 

without emotion, this barrister appeared to dismiss the victim/survivor’s 

vulnerability as irrelevant. This was significant in the context of T17 because the 

Prosecution used the victim/survivor’s vulnerabilities to explain her non-‘rational’ 

behaviour, for example why she had allowed the defendant to continue working at 

her house and why her accounts appeared confused and inconsistent. The barrister 

also presented the victim/survivor’s vulnerability as a negative, shifting from 

‘sympathetic’ to ‘pathetic’ and all its negative connotations, as well as implying that 

the Prosecution were manipulating the jury by highlighting her difficulties. This tactic 

was unsuccessful in the trial above, with the jury finding the defendant guilty. 

 

6.3.4 Due process: The standard of proof  

 

Finally, due process affected how defendants’ interests were prioritised because the 

standard of proof required for conviction is ‘beyond reasonable doubt’ (BRD). For 

example, defence barristers often used their closing speeches to remind the jury that 

being BRD meant the verdict should not reflect whether they believed the 

victim/survivor or defendant, but rather whether their belief met the required 

certainty. 

 

“We inherently sympathise, but we step back from that and analyse 
whether the Prosecution have made you sure... You aren’t to decide who’s 
lying, it’s to decide ‘are you sure?’... Will you think about it afterwards?... 
Will you be satisfied with your decision?” (Defence, T12) 
 

Here, the barrister emphasised the high standard of proof at the same time as 

reiterating that the burden of proof was on the Prosecution. He also recognised that 

the victim/survivor and her evidence would evoke sympathy, but instructed jurors to 
 

157 The victim/survivor had medical difficulties, as well as some learning difficulties. 
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ignore that empathy because their deliberation had to be analytical and not 

emotional. Once more, then, it was asserted that emotional and rational decision-

making processes could be separated, albeit this time in relation to the jury’s verdict 

rather than the victim/survivor’s behaviour. After removing this sense of emotional 

connection with the evidence, the barrister then emphasised the consequences of a 

guilty verdict by using rhetorical questions to warn jurors they may worry they had 

condemned an innocent man. This ignored the potential consequences for 

victim/survivors and the general public if a guilty defendant was acquitted; and used 

an emotive means of influencing jurors despite having just rejected emotional 

considerations as irrelevant. Likewise, the defence barrister in T17 asserted that: 

 

“You have to be sure, nothing less than that will do... A not guilty verdict 
covers a multitude of other situations [and not just if you think Defendant 
is innocent]... It comes where you think it’s likely or very likely that he’s 
guilty. A not guilty verdict covers where you have grave worries that he’s 
guilty, so if all I’ve achieved is that you think he just might, just might, be 
telling the truth, then the correct verdict is not guilty.” (Defence, T17) 

 

This quote was typical of all defence barristers’ closing speeches and highlighted that 

the jury could find the defendant ‘not guilty’ even if they believed the victim/survivor. 

By highlighting that an acquittal did not mean condemning the victim/survivor as a 

liar or commending the defendant as blameless, the barrister reduced the emotional 

consequences of exoneration on the jury. Significantly, being BRD was also presented 

as 100 percent certainty, without any guidance about what ‘reasonable doubt’ means 

in practice (see Chapter Two).  

 

This interpretation of BRD was emphasised when defence barristers then drew upon 

empirical understandings of ‘proof’ to argue that jurors could not reach the required 

certainty because they were not present at the time. 

 

“And really, the only people who know what happened are [Defendant] 
and [Victim/Survivor]. You cannot be sure.” (Defence, T18) 
 

“The only two people who know for sure what went on in that 
relationship are [Victim/Survivor] and [Defendant]... There is no medical 
evidence. There is no evidence from a truly independent party, and if you 
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were in his shoes, you would want some truly independent evidence to 
be convinced.” (Defence, T4) 

 

In the latter quote, the defence barrister highlighted the absent evidence and implied 

that the prosecution case was unusual for relying on witness testimonies rather than 

medical or forensic evidence. By placing jurors in the defendant’s shoes, the barrister 

made this argument more emotive; however she failed to explore how common 

forensic or medical evidence actually is. In addition, the barrister’s comment ignored 

that testimonial evidence has been used for centuries as the evidential basis for 

convictions in England and Wales. Another barrister went further, arguing that 

testimonial evidence was inadequate to reach the standard of proof because jurors 

did not know the witnesses who testified. 

 

“If you say to yourselves that actually ‘we think he didn’t do it, or maybe 
he didn’t do it, or even we think he probably did it’ then that’s not 
enough... If you have children [then] you know them and you have a 
background to work out whether or not they’re telling the truth... But you 
haven’t got that in this case... you don’t know them... Apart from the three 
women, there is not a single other prosecution witness...” (Defence2, T1) 

 

Here, the barrister compared the three victim/survivors to children before 

emphasising that they were the only people present during the alleged rapes and so 

were the only evidence that could be put forward for the Prosecution. Ultimately, 

then, the high standard of proof and the sidelining of testimonial evidence in favour of 

‘independent’ evidence meant that one barrister accepted some guilty defendants 

would be acquitted. 

 

“The jury have to be sure that [Defendant] is guilty. Some countries... 
prefer a rather lax approach... with only a Judge and where [defendants] 
are convicted if it seems expedient [but in England we want to know all 
convicts are guilty, so we have to let some guilty people go free]. That is 
the price we pay for our system in this country.” (Defence, T9) 

 

This barrister criticised inquisitorial approaches to criminal justice as being lax on 

defendant’s rights, suggesting that they have a lower standard of proof and so put 

innocent people at greater risk of wrongful imprisonment. While most inquisitorial 

systems actually require the same standard of proof as England, the Defence 

therefore framed the acquittal of guilty defendants as admirable because it protected 
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those who are not guilty. This reflected the general justification for a high standard of 

proof, and the advancement of defendant’s rights in general: Protecting the innocent.  

 

6.3.5 What can be learned from these observations? 

 

These observations have many implications, but before discussing them it is 

important to recognise that defendant’s rights and due process are essential for 

democratic justice. While this section may critically examine the use and 

interpretations of these rights, therefore, it should not be understood as arguing 

against the right to fair trial or advocating for a watering down of due process. With 

that in mind, the observations above provide useful insight into the apparently 

asymmetric nature of evidence manipulation and attacks on the victim/survivor’s 

character (see Section 6.1.3). This is because defendants’ interests were the most 

pervasively prioritised justice consideration, even when that meant sidelining other 

justice interests that clashed. When contrasted with the routine consideration of how 

other justice interests, for example efficiency, would impact upon defendants’ rights 

(see Section 6.2), this suggests that defendants’ interests were at the top of the legal 

personnel’s justice hierarchies.  

 

One possible reason for this was that the right to fair trial was interpreted as a trial 

without any detriment to the defendant, for example when the Defence in T11 argued 

the case should be dropped because the victim/survivor’s vulnerabilities might make 

a jury too empathetic. The literature, for example Gibson et al (2002), argues for a 

different interpretation of the right to fair trial. This is because it is a qualified, rather 

than absolute, right158; meaning that while fair trial is important and should be 

protected, it cannot be used to justify other potential harms (Gibson et al, 2002). Such 

an argument is especially pertinent because the right to privacy and the right to 

protection against intimidation and torture are absolute rights, so fair trial should not 

be used as justification for the invasion of privacy or intimidation of witnesses 

(Gibson et al, 2002). In fact, Powles (2009) comments that “[European Court of 

Human Rights, ECtHR] law recognises that the rights of the defendant may sometimes 

 
158 The ECHR designated rights as limited, qualified, or absolute. Limited rights, for example the Right to 

Freedom, can be overruled relatively easily (for example if someone commits a crime and is 
imprisoned as punishment). Absolute rights, on the other hand, are presented as non-negotiable and 
must be upheld at all times. Qualified rights form the middle ground between limited and absolute 
rights. For more, see Chapter Two or Gibson et al (2002). 
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be circumscribed by the need to respect the rights of victims and witnesses” (p.328). 

The nature of victim/survivors’ rights will be discussed later in this section, but it is 

useful to recognise that writers such as Doak (2008), Londono (2007) and Raitt 

(2010) argue fair trial does not mean a ‘no holds barred’ approach to witnesses. This 

may be why some prosecution barristers occasionally acknowledged the need to 

consider victim/survivors’ interests and include evidence detrimental to the Defence.  

 

Extreme interpretations of the right to fair trial might therefore help explain why 

victim/survivors were the most at risk of manipulation or attacks on their character. 

These observations also highlighted the importance of the burden of proof in 

explaining this asymmetry; with most legal personnel presenting it as meaning that 

juries should focus their critical gaze only on the victim/survivor. This speaks into the 

existing literature; for example Dublin Rape Crisis Centre (1998), Ellison (2000), and 

Sanders and Jones (2007) reported that victim/survivors felt they were ‘on trial’ 

rather than the defendant. If, as the observations above suggest, the presumption of 

innocence is presented as meaning that only prosecution witnesses can be critically 

examined, then this feeling of being ‘on trial’ is perceived as justified by the burden of 

proof. While the existing research, such as Dublin Rape Crisis Centre (1998), notes 

that a focus on the victim/survivor is often linked to stereotypes about rape, this 

thesis is therefore significant because it highlights the role of legal rules and due 

process in reinforcing such treatment. 

 

These observations therefore contribute to the literature on adversarial trials 

because they explain that the ‘win at all costs’ approach is asymmetric due to the 

burden of proof. This means that we cannot understand inappropriate questioning in 

rape and sexual assault trials as simply being about competitiveness in adversarial 

justice; but that we must also acknowledge the role of due process and the right to 

fair trial in mediating prosecution tactics. Literature such as Davies et al (2009) and 

Rock (1993) has already challenged the notion of equality between the adversarial 

parties, and this research provides another perspective on how inequality can occur. 

Not only does this explain the asymmetric risk of manipulation, though, it also 

provides insight into policy ineffectiveness and the apparent unwillingness to 

intervene displayed by many judges and prosecution barristers. Where legal 

personnel interpret the right to fair trial as the most important justice interest, this is 

likely to justify inappropriate questioning and the inclusion of irrelevant evidence. 
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Sexual history evidence, for example, may be allowed because both barristers and 

judges perceive the need for fair trial as meaning that the net of relevant information 

about the victim/survivor should be as wide as possible. This must be explored 

further using interview research with legal professionals because observation 

research is limited in its ability to study attitudes.  

 

In light of the role of legal rules in reinforcing inappropriate questioning, it is 

important to recognise the constraints on judges and prosecution barristers before 

recommending that they simply intervene more often. The observations above 

acknowledge the limitations that can occur when judges and barristers interpret the 

law differently and cannot reach agreement. There were also complex power 

dynamics in court, with some barristers appearing stubborn and rude when dealing 

with the judge. This seems to contradict Otton’s (2002) claim that judges have full 

authority to prevent aggressive or intimidating questioning; but may provide 

evidence of Rock’s (1993) assertion that judges do not have as much power over 

barristers as is often suggested. Rock (1993) argues that this is because judges cannot 

sack barristers or be directly involved with witnesses, plus they self-regulate their 

actions because they must not be seen as partisan. The literature on court culture 

would support this, for example Hucklesby (1997) highlights the importance of 

informal norms in influencing court processes and mediating the relationships 

between legal personnel. Ellison (2000) has also argued that judges may be passive 

rather than intervening to prevent inappropriate questioning because they fear being 

perceived as partisan and so having any convictions appealed. Plotnikoff (personal 

communication) argues that judges are now increasingly willing to intervene, 

especially in cases involving children; however Smith and Skinner (2012) found 

evidence of continued passivity and the judges observed above rarely intervened 

about the content of questioning.  

 

One option to increase objections to inappropriate questioning is the introduction of 

victim/survivors’ lawyers (see Chapter Two); since this would provide 

victim/survivors with someone to represent their interests and take their 

instructions. While the Prosecution can arguably advocate for victim/survivors’ 

interests now, they can only consult the victim/survivor in a limited way, but a 

victim/survivors’ lawyer could take full instructions. As already noted, there needs to 

be debate about the exact way that these instructions would be enacted during trial 
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(see Raitt, 2010), but having someone specifically present to advance the 

victim/survivors’ interests should mean that any inappropriate defence instructions 

are at least challenged. Another option for increasing intervention and tackling 

judicial passivity may be to clarify the human rights discourse surrounding trials.  

 

As previously noted, the ECHR states that the right to fair trial is not an absolute right 

(see Gerry, 2009) and commentators have argued that it does not mean a trial 

without any detriment to the defendant (see Doak, 2008). The EU (2012) victims’ 

package has put pressure on its Member States to provide victim/survivors with a 

minimum standard of rights, including protection from invasion of privacy and 

intimidation or secondary victimisation in criminal proceedings. While this is 

providing a useful framework for demanding provision from the Government, the EU 

directive gives ultimate priority to the defendants’ right to fair trial and judicial 

discretion, meaning that it may not be considered by barristers unless the extreme 

interpretation of defendants’ rights is addressed.  The 1985 UN Declaration on Victims 

of Crime and Abuse of Power may also be useful, as it set out recommendations for 

victim/survivors’ rights (Gerry, 2009). These included ensuring that victim/survivors 

can access justice, are treated with compassion and respect, are protected against 

intimidation and invasion of privacy, and receive proper assistance (UN General 

Assembly, 1985). This recommendation that victim/survivors have proper assistance 

might provide further justification for the independent legal representation for 

victim/survivors discussed above. While the Declaration states that victim/survivors’ 

rights should not greatly diminish defendants’ rights (UN General Assembly, 1985), I 

have already argued that such representation would not contravene fair trial (see 

also Raitt, 2010).  

 

The ECHR is also pertinent for victim/survivors at trial because citizens have human 

rights regardless of whether or not they have accused someone of a crime.  Articles 

Three and Eight of the Human Rights Act 1998 are therefore significant, since all 

citizens have a right to privacy and protection against intimidation or torture. These 

rights, Doak (2008) argues, mean that barristers and judges should consider how 

current questioning practices might contravene the ECHR. This is especially 

important since the European Court of Human Rights (ECtHR) has ruled these 

Articles are relevant to victim/survivor treatment at trial and that courts must ensure 

procedures become less traumatic (Londono, 2007). Raising awareness of this might 
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make legal personnel consider the relevance and nature of questions in relation to 

witness’ rights as well as defendants’ rights, because victim/survivors also have the 

right to appeal at the end of a trial. This appeal is done through ‘breach of human 

rights’ cases brought by victim/survivors who feel trials have invaded their privacy 

or resulted in extreme intimidation. Westmarland (2005) explored the use of these 

human rights cases amongst victim/survivors and defendants, and found that while 

defendants were more likely to initiate a case, victim/survivors were more likely to 

be successful.  

 

Increasing the number of victim/survivors who bring ‘breach of human rights’ cases 

would raise legal personnel’s awareness of the need to maintain Articles Three and 

Eight when questioning witnesses, and so it is important to tackle the barriers to 

victim/survivors starting them. Westmarland (2005) argued for a similar approach, 

and highlighted that the three main barriers were a lack of awareness about the 

possibility of launching a ‘breach of human rights’ case, the financial costs, and the 

limited benefits. To tackle the lack of awareness, the potential for ‘breach of human 

rights’ cases should be publicised amongst front-line service providers; for example 

the police, Rape Crisis workers, Victim Support, Witness Service, Citizen’s Advice 

Bureau and ISVAs. Teaching barristers about this possibility also appears important. 

Additionally, it may be useful to develop a leaflet available in court waiting rooms that 

gives information about human rights and the options for witnesses who feel their 

rights have been contravened.  

 

In terms of addressing the financial constraints on bringing human rights cases to 

court, it is unlikely that legal aid will be provided because the Coalition has been 

resolutely cutting the legal aid budget. In order to prevent a class divide in access to 

justice, where rich victim/survivors can bring breach of human rights cases but 

poorer victim/survivors cannot159, it therefore appears important for human rights 

organisations to provide some form of funding. Westmarland (2005) notes that it is 

unlikely that UK human rights organisations, such as Liberty, would be interested in 

funding victim/survivors’ appeals because they tend to be defendant-focused. This 

means that it may be necessary to develop a feminist human rights network160 with 

 
159 Although this would arguably still benefit all victim/survivors because of the increased awareness of 

their rights, this justice gap would be unacceptable. 
160 This could also be interested in the rights of female defendants and prisoners, not just victim/survivors. 
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voluntary involvement from sympathetic law professors or legal professionals. While 

the best way to tackle these financial barriers needs to be debated and developed, it is 

important that such debates are started because clarifying the human rights 

framework appears the only way to address the ‘Fair Trial’ root of policy 

ineffectiveness and poor victim/survivor treatment.  

 

It is important to recognise that Westmarland (2005) has noted some 

victim/survivors may not want to bring human rights cases because financial 

compensation is the only personal benefit. Despite this, human rights ‘appeals’ could 

provide victim/survivors with some sense of validation, which Koss (2006) notes as 

important, and may help them feel proactive in protecting future victim/survivors161. 

While no victim/survivor should be expected to undertake ‘breach of human rights’ 

cases where their rights have been contravened, it is an important option to have 

available for those who want it. Additionally, it is important to remember that the 

Coalition Government is currently threatening to ‘water down’ or ‘break away’ from 

the ECHR because of its difficulty deporting Abu Qatada, a Muslim cleric (Travis, 

2013). It is therefore important to establish these ‘breach of human rights’ cases 

while the ECHR framework is still present, and ensure that any replacement 

legislation would allow similar provisions should the Government actually break 

from the Convention. 

 

Finally, these observations help develop an understanding of how the standard of 

proof is presented to the jury. It is important to have a high standard of proof to 

ensure that the public feel confident they will not be wrongly convicted of a crime at 

any moment (see Davies et al, 2009). Despite this, these observations suggest that it 

would be helpful to clarify the meaning of ‘beyond reasonable doubt’ because 

barristers were presenting it as requiring 100 percent certainty. This seems to 

support existing literature that says juries, alongside some legal professionals, do not 

understand what BRD means (Ellison and Munro, 2010; Loewy, 2010; Wright and 

Hall, 2007). Indeed, Ellison and Munro (2010) noted that many jurors wrongly 

believe BRD to mean absolute certainty. Other literature, for example Lando (2009), 

argues that some jurors actually understand BRD too leniently and take it to mean 

 
161 The desire to protect future victim/survivors is often given as one of the reasons that victim/survivors 

report to the police (see The Havens, 2010), so this can be an important motivation. 
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somewhere 75 to 80 percent certainty162. Lando (2009) went on to argue that when 

defining BRD using the public’s preferred balance of convicting innocent defendants 

and acquitting guilty ones; somewhere between 75 and 90 percent certainty is 

acceptable. However, I would argue that 75 percent certainty is too low for a criminal 

trial and the accepted standard among the literature (see Chapter Two) is around 90 

percent certainty. It may be helpful for future research to explore how mock juries 

discuss reasonable doubt within their (mock) deliberations. 

 

The very existence of this debate in the literature, alongside the misinterpretations of 

BRD found in the observations, suggests the need to clarify the standard of certainty. 

Perhaps more significantly, though, these observations highlight the need to clarify 

what evidence can ‘reasonably’ be used to create doubt. Boyle (2009) has previously 

noted that jurors often wrongly assume that doubt based on stereotypes or rape 

myths would be reasonable. The focus on ‘rational’ ideals and the positivist approach 

to evidence (see Chapter Five) observed here also suggest that jurors are given a 

distorted impression of what evidence is ‘reasonable’ and relevant to use in their 

deliberations. For example, several barristers challenged the adequacy of witness 

testimony alone, despite the fact that the English CJS has relied on such evidence for 

centuries. Hamer (2010) acknowledged that juries will never reach absolute certainty 

and so by having a CJS, we accept a small risk of wrongfully convicted innocent 

defendants. While this risk must be minimised, these observations highlight the need 

to clarify what type of evidence really is enough for juries to convict.  

 

This clarification should be developed by legal professionals and law academics, 

however the feminist jurisprudence debate in Chapter Five will be relevant (see also 

Nicolson, 2013). Once the clarification is developed, it should be explained to juries in 

as clear a form as possible so that they do not acquit defendants based on 

‘unreasonable doubt’. This explanation could come in the form of a video for jurors 

before they begin the case, or the deliberation; or could involve the judge providing 

some examples with which to illustrate the BRD principle. I acknowledge that juries 

must be allowed the flexibility to interpret the evidence themselves; however these 

examples could be sufficiently general to just provide the principles required for 

appropriate deliberations. In addition, if the examples involve different types of 

 
162 75 to 80 percent certainty is more in line with the lower standard of proof called ‘preponderance of the 

evidence’, which is used in some civil cases. 
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crime, such as burglary or dangerous driving, then juries would still be free to apply 

the guidance to the evidence however they feel is appropriate. 

 

6.4 Summary 

 

The observations in this chapter highlight how different ‘justice’ interests were 

prioritised and sidelined at various points in trial, strongly influencing how trials 

were run and witnesses were questioned. For example, evidence was often distorted 

by using manipulative questioning techniques and invoking stereotypes, especially 

gendered stereotypes, to make witnesses appear less credible. This seemed to be 

related to the focus on winning at any cost that is often described as a central feature 

of adversarial trials. Despite the adversarial principle of equal parties both 

manipulating the other, however, victim/survivors were disproportionately at risk of 

having their evidence distorted and being discredited or stereotyped. 

 

This disproportionality appears to be a result of extreme interpretations of due 

process, especially the burden of proof, and the defendant’s right to fair trial. While 

other justice interests such as efficiency or victim/survivor consideration were 

sometimes prioritised, this was normally only if they coincided with defendants’ 

interests. In addition, defendants’ interests were constantly considered even when 

other aspects of justice were prioritised. For example, if bad character evidence was 

to be given to the jury, the defendant could decide how this should be done. This was 

not true of the victim/survivor’s interests and so the right to fair trial being 

interpreted as a trial without any detriment to the defendant may help explain the 

disproportionate manipulation observed.  

 

To address this disproportionately will require long term changes to the CJS. This 

chapter, alongside Chapters Four and Five, has explored the potential routes for this 

change, including the development of specialist sexual violence courts and 

independent legal representation for victim/survivors. Change could also involve 

clarifying the victim/survivors’ rights discourse; and, in the shorter term, changes to 

legal education and how barristers or judges are trained to effectively challenge 

inappropriate questioning.  
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Ultimately, these observations support my thesis that many difficulties faced by 

victim/survivors, for example manipulative questioning, relate to underlying contexts 

of the criminal justice system, such as the focus on winning mixed with extreme 

interpretations of the right to fair trial. 

  



245 | P a g e  
 

Chapter Seven: 
 

Conclusions and Implications 

 

7.0 Introduction  

 

This PhD has explored adult rape and sexual assault trials because criminal justice 

responses to sexual violence have been critiqued for decades. The existing literature 

has tended to use interview methodologies, focus on police or CPS responses, and 

explain problematic practices mostly in relation to sexist attitudes or misconceptions 

of sexual violence (see Chapter One). The present research therefore addresses a gap 

in the literature by using court observation methods, focusing on the trial stage, and 

exploring how the underlying context of the criminal justice system might also 

contribute to problematic practices. The research aims were therefore to: 

 

• Investigate trial practices in relation to rape and sexual assault 

• Explore how the context of courts might impact upon trial practices 

• Identify potential ways of developing or continuing improvements in court 

responses to victim/survivors 

 

The main themes that arose from the observations were: difficult practicalities, a 

focus on rape myths and ‘rational’ ideals, and manipulative questioning caused by 

different ‘justice’ priorities. This concluding chapter will show how these findings 

relate to each of the research aims and combine to support my thesis argument. It will 

also discuss the limitations of the study before asking what the implications are for 

future research and recommendations for change. The chapter will end by reasserting 

the thesis argument that there is some good practice at trial, but that there are also 

ongoing problems which relate to the underlying context of the CJS. Rather than being 

caused solely by misunderstandings about rape, I will argue that inadequate 

victim/survivor treatment is also affected by the structure and priorities of the CJS. 

 

7.1 The Research Aims and Findings 

 

The research findings, outlined in Chapters Four to Six, fulfil the research aims by 

investigating trial practices, exploring court contexts and identifying potential ways 
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to improve responses to victim/survivors of rape and sexual assault. This section will 

summarise how each of the three findings chapters relate to the research aims and 

contribute to the existing literature. 

 

7.1.1 “Investigate trial practices in relation to rape and sexual assault” 

 

This research shows that some trial practices now involve basic consideration of 

victim/survivors. For example judges, barristers and court staff often tried to 

alleviate any delays that occurred. Legal professionals were also regularly sensitive 

towards victim/survivors, albeit portraying this sensitivity as secondary to the need 

for challenging evidence and protecting the defendant’s right to fair trial. Most 

commonly, this good practice involved offering victim/survivors a break when they 

became upset during questioning, or acknowledging that giving evidence was a 

difficult experience; however judges also occasionally showed good practice by 

intervening where questions were formatted inappropriately. Finally, many 

prosecution barristers and judges showed that positive practice is being developed in 

relation to ‘myth-busting’ comments aimed at juries. These comments, based on 

formal judicial guidelines, highlighted the diverse ways in which victim/survivors 

respond to sexual violence, and so warned jurors not to make assumptions about 

what was ‘normal’.  

 

Unfortunately, these ‘myth-buster’ comments appeared to be easily undermined by 

defence rhetoric about the burden and standard of proof in trials. Such rhetoric 

presented the burden of proof as meaning that jurors should only critically evaluate 

the victim/survivor, not the defendant, and that jurors had to be 100 percent certain 

about the victim/survivor’s evidence in order to convict. Myth-busters were 

consequently undermined by noting that the burden of proof meant stereotypes 

should be considered even though they were not always relevant. It was therefore 

common practice to critically evaluate a victim/survivor’s evidence using rape myths 

and ideas about how ‘rational’ people would act in the same situation.  

 

Questioning practices were also problematic. Questions were almost always 

manipulative, with barristers relying on closed or leading questions that 

oversimplified the contexts in which sexual violence took place. Other manipulation 

tactics included highlighting absent evidence, even where such evidence would not be 
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expected, invoking gendered stereotypes to undermine the victim/survivor’s 

credibility, and barristers framing their argument as ‘fact’ or the only ‘logical’ 

conclusion. This last tactic, rooted in the Rationalist Tradition, shows how closely the 

reliance on ‘rationality’ interlinked with manipulation tactics at trial. This is 

especially true since the same dichotomy of wholly accurate/wholly inaccurate 

witnesses was used to make both ‘rational’ ideals and the critiques that arose from 

manipulative questioning into central considerations for the jury. The focus on a 

victim/survivors’ ‘rationality’ and credibility in the face of manipulative questioning 

therefore centred on the assumption that witnesses were either completely truthful 

or completely untruthful, so any peripheral faults could be extrapolated to suggest 

that their whole evidence was faulty. 

 

Many trial practices also led to delays because legal arguments were started late, trial 

listings were overly optimistic, video facilities for special measures regularly broke, 

and there was what one judge called a ‘black hole’ of paperwork. These practices 

often related to the ‘justice’ priorities discussed in Chapter Six, and so were about the 

underlying contexts of courts. 

 

These findings support much of the existing literature about what happens at trial. 

For example, the prevalence of rape myths reinforces the plethora of research 

highlighting rape myths in the attitudes of the public and legal professionals, as well 

as in mock jury deliberations (for example Burrowes, 2013; see also Chapter One). 

The present research provides a novel perspective, though, because it highlights 

some of the previously under-explored mechanisms by which problematic trial 

practices were reinforced. For example, rape myths and other manipulative 

arguments were made relevant to juries through rhetoric about a dichotomy of 

wholly accurate/wholly inaccurate witnesses, and because of extreme interpretations 

of the burden and standard of proof. These mechanisms relate to the underlying 

context of courts and will now be discussed in relation the second research aim: To 

explore how the context of courts might impact upon trial practices. 

 

7.1.2 “Explore how the context of courts might impact upon trial practices” 

 

The observations suggest that the CJS context of rape trials often reinforces 

problematic trial practices. For example, delays were often underpinned by a lack of 
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pre-trial contact between witnesses and barristers; and this is something that the 

existing literature has blamed on limited resources and a cultural fear about 

barristers being accused of coaching witnesses if they have more than minimal 

contact (see Ewing, 2009). Delays were also linked to a culture of politeness that 

meant no one was held accountable if legal arguments were left until the morning of 

trial. This culture was itself linked to the complex power structures in court that 

meant judges did not have absolute authority as much existing research assumes (see 

Rock, 1993). While there were attempts to alleviate delays, then, the actual causes of 

delay were not addressed because they were entrenched practices that went 

unquestioned in all except T3.  

 

Complex power relations also reinforced manipulative questioning practices because 

judges did not usually challenge questions or arguments when the barristers both 

agreed. In fact, the use of manipulation tactics appeared to be reinforced by several 

underlying factors; for example a perceived dichotomy of wholly accurate/wholly 

inaccurate witnesses, an adversarial focus on winning at any cost, and an extreme 

interpretation of the right to fair trial. This adversarial focus on winning, outlined in 

Chapter Six, refers to the way barristers prioritised manipulation tactics that would 

advance their case, rather than using clear and accurate questioning that would help 

establish what had happened. Notably, though, the focus on winning was not equally 

prioritised by prosecution and defence barristers, with prosecutors appearing less 

manipulative and less able to challenge defence manipulation.  

 

This asymmetry relates to how the right to fair trial was interpreted amongst legal 

professionals, with due process and defendants’ rights being overwhelmingly the 

most prioritised ‘justice’ interest. Since the right to fair trial involves the presumption 

of innocence and protection from undue prejudice, detrimental evidence about the 

defendant had to fit a narrow definition of relevance and all parties focused their 

critical attention on victim/survivors. Although efficiency, ‘truth’-finding and 

victim/survivors’ interests were sometimes prioritised, then, this usually only 

occurred if the outcome was compatible with defendants’ interests too. 

 

The way due process rules were interpreted therefore affected trial practices, such as 

the asymmetrical manipulative questioning. For example, as already discussed, there 

was a common rhetoric that the burden of proof meant juries should only critically 
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evaluate the victim/survivor and their evidence. Such interpretations might explain 

why research has suggested victim/survivors feel they are on trial rather than the 

defendant (see Sanders and Jones, 2007). They might also explain why defence 

barristers could so easily undermine victim/survivor credibility, since the burden of 

proof was presented as meaning that the Defence did not have to substantiate their 

critiques in the same way as the Prosecution.  

 

Another contextual element of rape trials was that, in line with the Rationalist 

Tradition, legal professionals relied on ‘rational’ ideals and constructions of 

‘rationality’ when evaluating witness’ evidence. In this way, much victim/survivor 

behaviour, both before and after victimisation, was constructed as ‘irrational’ and 

therefore suspicious163. These ‘rational’ ideals linked with gendered stereotypes, 

which were often used to undermine victim/survivor credibility by presenting them 

as ‘irrational’, and rape myths, which appeared to be just one form of ‘rational’ ideal. 

The Rationalist Tradition therefore reinforced the use of manipulation tactics and 

stereotypes about sexual violence by the Defence and Prosecution. In fact, certain 

rape myths, like those relating to ‘appropriate demeanour’, were more commonly 

used by prosecution barristers than by the Defence. This was one way that defence 

barristers justified ignoring ‘myth-busters’: the Prosecution would have used the 

same stereotypes to support their case if they could.  

 

The observations also showed that the reliance on rape myths and ‘rational’ ideals is 

about more than barristers’ ignorance. Many defence barristers acknowledged the 

realities behind rape myths before invoking stereotypes, and one barrister who was 

notably anti-myths when prosecuting used stereotypes liberally when in a defence 

role. Here, again, the adversarial focus on winning appeared to incentivise barristers 

to manipulate the evidence by invoking stereotypes, but only in asymmetric ways due 

to the way the right to fair trial was interpreted.  

 

Additionally, some legal rules provided legitimacy to discussions about rape myths. 

For example, the judicial guidelines for advising the jury about delayed reporting say 

that although it is not suspicious, defendants should be given additional leeway 
 

163 Although it is arguable that many of these actions, for example delayed reporting, could be defined as 
‘rational’ if using a different construction that acknowledges that victim/survivors did not have the 
benefit of hindsight and that complex emotions such as fear, embarrassment, guilt and numbness are 
known to arise after victimisation (see Burrowes, 2013). 
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because of the effect on evidence quality. While the rules said victim/survivors 

should not be criticised for delayed reporting, then, they reinforced its relevance as a 

consideration. Similarly, legal rules about ‘first complaint’ evidence explicitly state 

that juries should consider whether or not the victim/survivor showed a demeanour 

‘consistent’ with the allegations. While ‘myth-busters’ resisted the legitimacy of rape 

myths, then, other guidance for the jury reinforced their relevance.  

 

These findings support the existing literature, especially in relation to manipulative 

questioning, the adversarial focus on winning at any cost, the prioritisation of due 

process and defendants’ rights, and the feminist jurisprudence critique of ‘rationality’ 

in criminal justice. They also provide new understandings about the context of rape 

and sexual assault trials. For example, they combine understandings about the 

adversarial focus on winning at any cost and the prioritisation of the right to fair trial, 

explaining why manipulation tactics appear to be asymmetric. These findings 

therefore show that the underlying CJS context of sexual violence trials impact upon 

trials by reinforcing many of the practices that have been critiqued in the existing 

literature. This has implications for how best to continue developing the good 

practice that was sometimes observed, fulfilling the final research aim of identifying 

potential ways to further improve victim/survivor experiences at trial. 

 

7.1.3 “Identify potential ways of developing or continuing improvements in court 

responses to victim/survivors” 

 

These findings contribute to the debate about how best to improve court responses to 

rape, highlighting the need for long-term change that tackles the underlying contexts 

reinforcing problematic practices. This does not mean that short- and medium-term 

changes should be ignored, only that they are unlikely to be fully effective without 

also addressing the fundamental issues discussed above. For example, while it 

remains important to educate barristers about the realities behind rape myths, such 

training will not prevent the use of stereotypes at trial without also addressing the 

focus on ‘rational’ ideals, the adversarial focus on winning at any cost, and the 

extreme interpretations of the right to fair trial that reinforced their inclusion.  

  

A full set of recommendations has been set out in Section 7.3; however it is useful to 

outline an example to show how this last research aim was fulfilled. The findings 
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about trial practices showed that manipulative questioning and harsh cross-

examination of victim/survivors was common, while the findings about the impact of 

trial contexts suggested this occurred because of an adversarial focus on winning at 

any cost and extreme interpretations of the right to fair trial. By recognising the role 

of human rights discourse in creating and reinforcing manipulative questioning, this 

research therefore identifies it as a route to improving victim/survivors’ experiences. 

For example, incentivising legal professionals to consider victims/survivors’ rights as 

human rights that require the same protection as the right to fair trial might enable 

prosecution barristers to more effectively address defence tactics. This is because the 

right to fair trial does not mean a trial without any detriment to the defendant (Doak, 

2008; Gerry, 2009) and the rights to privacy and protection against intimidation have 

been found relevant to victim/survivors at trial (Londono, 2007). ‘Breach of human 

rights’ cases can therefore be brought by victim/survivors and not just defendants, 

meaning that barristers should consider how questioning and manipulation tactics 

might impinge upon victim/survivors’ rights as well as the right to fair trial.  

 

The findings of this research therefore provide further support for using a human 

rights framework to improve victim/survivor treatment; especially since the 

prioritisation of the right to fair trial was the most common way that problematic trial 

practices were justified. While it is important to note that the Coalition Government is 

currently threatening to break from the ECHR (see Travis, 2013), a human rights 

discourse is therefore useful for improving victim/survivors’ experiences of trial. 

 

7.2 What are the Limitations of this Research? 

 

Having noted what the research contributes to existing literature, it is important to 

also recognise what it does not do. While court observation methods provided a 

number of benefits, as outlined in Chapter Three, they also restricted the type of data 

that could be gathered. For example, using observation methods in isolation meant 

that I could not investigate the attitudes or beliefs of those involved in trial, or at least 

how those attitudes would be presented in an interview context. Instead, I examined 

how ideas were discussed and portrayed in public. Similarly, the methods did not 

allow an exploration of trial practices outside the courtroom or before the day of trial. 

As argued in Chapter Three, though, these limitations were an acceptable 
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compromise in order to gain the benefits provided by court observations, because 

much of the existing literature already examines these issues.  

 

The sample also constrained what the research could do because only one court was 

investigated and there were no male victim/survivors in the main study164. This 

means the findings might not be relevant to all English courts and it should not be 

assumed that all victim/survivors would have similar experiences. Having said this, 

the research did not aim for generalisation in terms of statistical extrapolation about 

all victim/survivors in all courts. Instead, it aimed for analytic generalisability, which 

Gobo (2007) says involves a detailed understanding of the nature of a process that 

can be compared with similar contexts. This is especially true since my previous 

research based at other English courts have highlighted similar themes (Smith, 2009; 

Smith 2010), and practitioners with whom I have discussed the findings report like 

experiences. In addition, while the lack of male victim/survivors did limit the extent 

to which I could investigate the impact of gender in court, the overwhelming majority 

of victim/survivors of rape and sexual assault are women (Walby and Allen, 2004).  

 

Perhaps more limiting, then, was the lack of space for an intersectional analysis of the 

women’s experiences. Although observations cannot explore intersectional 

experiences to the same extent as interview and life story methodologies, it would 

have been helpful to unpack in more detail the different ways in which identity 

categories were used at trial and discussed in court discourse. The time and space 

needed for such analysis are large enough to be a separate project and so were not 

explored in this PhD thesis, although it will be the next focus of my research. In fact, 

the limitations of this project highlighted several potential areas for future research. 

 

7.2.1 Implications for future research projects 

 

Some of the observations raised interesting questions that would develop 

understandings about court responses to rape and sexual assault, but which could not 

be answered in the present research. To make it easier for these to be addressed, the 

main issues that require further attention are summarised in the table below:  

 
164 Although the pilot study featured one male victim/survivor (Smith and Skinner, 2012). The lack of male 

victim/survivors in the main fieldwork was not a purposeful choice, but rather a reflection of what 
cases arose during the fieldwork period. 
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 Future Research Directions Section 
Reference 

 

1 
 

 

A cost/benefit evaluation looking at how increasing CPS resources 
affects trial efficiency. 
 
This research should evaluate whether having more CPS staff or 
financial resources can alleviate delays. It should also explore the 
potential impact of financial incentives for prosecution barristers to be 
trial-ready on time. 
 

 

Chapter 4 
(4.1.4) 
p.108 

 

 

2 
 

A cost/benefit evaluation looking at the impact of legal professionals’ 
busy schedules.  
 

This research should evaluate whether having fewer lawyers with 
tighter schedules really is efficient, in light of the delays caused by late 
legal arguments and late arising evidence.  
 

 

Chapter 4 
(4.1.4) 
p.110 

 

3 
 
 
 

 

Interview and observation research about experiences of court culture 
and power relations between legal professionals. 
 

This research should examine the perceptions of barristers and judges 
in relation to informal norms and unspoken power relations, and how 
they might affect trial processes. This is similar to existing research, 
but would be updated to the current legal context and would have a 
greater focus on interpretations of human rights. 
 

 

Chapter 4 
(4.1.4) 
p.111 

 

 

4 
 

An exploration of police recording, and court playback, practices when 
creating and using DVD evidence-in-chief.  
 

This research should identify whether Achieving Best Evidence 
guidance is used and whether or not guidance can be developed for 
court staff. 

 

 

Chapter 4 
(4.2.3) 
pp.116 

 

5 
 

Interview research into the experiences of those in the public gallery. 
 

This research should explore how friends and family of key parties in 
rape and sexual assault trials felt about sitting in the public gallery, 
and what they felt would have helped them. 

 

 

Chapter 4 
(4.3.4) 
p.123 

   
 

6 
 

Mock trial research examining the impact of jurors watching short, 
educational video, such as ‘only yes means yes’, before the start of 
trial. 
 

 

Chapter 5 
(5.2.6) 
p.172  

   
 

7 
 

An intersectional analysis of how gender, class, ethnicity, age, sexuality 
and religion impact on questioning practices and the stereotypes 
invoked at trial. 
 

This research is likely to require a combination of court observations 
and interviews with victim/survivors and legal professionals.  
 

 

Chapter 6 
(6.1.3) 
p.212 

 



254 | P a g e  
 

 

8 
 

Interview research about legal professional’s interpretations of the 
right to fair trial, and how they believe this should impact trial 
practices. 
 

This research should especially explore how barristers and judges 
perceive the right to fair trial interacting with victim/survivors’ rights 
and treatment. It should also explore the potential role of the EU 
(2012) victims’ package in improving responses to victim/survivors. 

 

 

Chapter 6 
(6.3.5) 
p.238  

 

9 
 

 

Mock trial research that explores the way mock juries put their 
interpretations of ‘beyond reasonable doubt’ into practice. 
 

This research should move the literature beyond a focus on surveying 
members of the public about ‘beyond reasonable doubt’ in an abstract 
way, and examine how they use it in practice. 
 

 

Chapter 6 
(6.3.5) 

pp.239-240 

 

While all of these potential research projects are worthwhile, perhaps the most 

important would be an intersectional analysis of trial experiences and interviews 

with legal professionals about their interpretations of the right to fair trial. This is 

because the present research emphasises the relevance of human rights discourse; so 

further investigating how barristers and judges make sense of this could move 

debates into a more effective position. Additionally, research that explores how 

intersecting identities affect trial experiences is important for ensuring that any 

recommendations for change do not only reflect the experiences of one group of 

women.  

 

7.3 What are the Implications of this Research? 

 

Despite the limitations of the research project, the findings outlined above combine to 

demonstrate my thesis argument that there is some good practice at trial, but that 

there are also ongoing problems which relate to the underlying context of the CJS. For 

example, there were extensive delays because of entrenched cultures that meant 

judges were unwilling to hold late parties to account and because of fears about 

barristers meeting witnesses before the morning of trial. Having said this, the existing 

literature’s tendency to focus on sexist attitudes and misconceptions about sexual 

violence was also supported by my observations, because gendered stereotypes were 

routinely used at trial and some legal professionals displayed ignorance about the 

realities behind rape myths. While my thesis focuses on the role of underlying CJS 

contexts, then, ignorance and the existing gender order were undoubtedly part of that 

context and play an important role in trial practices. The thesis argument, rather than 
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seeking to replace such explanations, therefore aims to highlight the additional role of 

other criminal justice contexts. 

 

As discussed in Section 7.1.3, the findings have implications for policy and further 

research (see Section 7.2.1). The main implication is that while shorter term change is 

important, it cannot be a replacement for longer term change because policy will not 

be fully effective without tackling the contextual factors that reinforce problematic 

practices. Having said that, a number of short- to medium-term changes can be 

recommended as a result of this research and are set out in the table below: 

 

 Recommendation for Change Section 
Reference 

 

1 
 

A bonus reward system should be developed for prosecution 
barristers and CPS lawyers who are ‘trial-ready’ when 
promised for at least 80 percent of their cases. 
 

This should provide an incentive for legal arguments and 
documentation to be dealt with before the morning of trial. 
 

 

Chapter 4 
(4.1.4) 
p.108 

 

 

2 
 

It should be standard practice for sexual violence trials to be 
listed to start in the afternoon on the first day. 
 

 

Chapter 4 
(4.1.4) 
p.109 

 
 

3 
 

A pager notification system should be developed to allow 
victim/survivors to wait away from court buildings. 
 

 

Chapter 4 
(4.1.4) 
p.109 

 
 

4 
 

Listings officers should give more realistic time estimates for 
the cases heard by judges each morning pre-trial.  
 

This is likely to involve greater liaison with barristers and less 
reliance on a judge’s estimations. 
 

 

Chapter 4 
(4.1.4) 
p.109 

 

 

5 
 

Judges should have to justify dealing with pre-trial hearings 
on days when especially vulnerable witnesses are due to give 
evidence. 
 

This is likely to alleviate some of the delays experienced by 
victim/survivors as they wait for trial. 
 

 

Chapter 4 
(4.1.4) 
p.110 

 

 

6 
 

Pre-trial introductions between victim/survivors and the 
Prosecution should be held before the morning of trial. 
 

This may need to be piloted to establish the optimum 
timeframe and content of these introductions. 
 

 

Chapter 4 
(4.1.4) 
p.110 

 

 

7 

 

Meetings between the police and CPS to discuss ‘lessons to be 
learned’ when trials are acquitted should be extended to 
include trials that have been postponed. 

 

Chapter 4 
(4.1.4) 
p.111 
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This is because of the likely impact that postponements will 
have on both victim/survivors and defendants. 

 

 

8  
Specialist sexual violence courts should be developed and 
piloted. 
 

These pilots should include a redesign of witness areas and 
courtrooms to create a less formal and intimidating 
atmosphere. It is noteworthy that specialist courts are not 
meant as a new jurisdiction and would still involve trial by 
jury. 
 

 

Chapters 4 & 5 
(4.2.3 & 5.2.6) 
p.116 & p.173 

 

 

9 
 

It should be standard practice for vulnerable or intimidated 
witnesses to use alternative entrances and corridors when 
moving around the court building.  
 

Specific entrances are best, however those used by judges 
could be utilised if required. 
 

 

Chapter 4 
(4.2.3) 
p.117 

 

 

10 
 

 

It should be standard practice to swap courtrooms when 
technical faults with video facilities are likely to cause delays 
of over one hour and it is convenient to do so. 
 

 

Chapter 4 
(4.2.3) 
p.117 

 

11 
 

It should be standard practice for witnesses using pre-
recorded evidence-in-chief to watch the DVD using a separate 
DVD player in the video link room, rather than relying on a 
video link. 
 

 

Chapter 4 
(4.2.3) 
p.117 

 

12 
 

An honest but sensitive booklet should be developed in order 
to provide vulnerable or intimidated witnesses with practical 
information about how each form of special measure works. 
 

This should not remove focus from attempts to improve the 
video technology and decrease the intimidation when using 
screens. 
 

 

Chapter 4 
(4.2.3) 
p.118 

 

 

13 
 

It should be standard practice for the public gallery to be 
emptied when vulnerable or intimidated witnesses using a 
screen enter or exit court. 
 

 

Chapter 4 
(4.3.4) 
p.123 

 

14 
 

Consideration should be given to how confrontation and 
intimidation experienced by those in the public gallery might 
be avoided or alleviated.  
 

This includes examining the possibility of having separate 
public galleries for vulnerable or intimidated witnesses and 
their close friends or family. 
 

 

Chapter 4 
(4.3.4) 
p.124 

 

 

15 
 

The number of students allowed to sit in rape trials should be 
limited, they should be supervised, and their entrances or 
exits should only be allowed during the natural breaks in trial. 
 

 

Chapter 4 
(4.3.4) 
p.124 

 

16 
 

ISVAs should continue to support the victim/survivor when 
giving evidence, analogous to the Witness Service role. 

 

Chapter 4 
(4.5.4) 
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This is likely to involve allowing ISVAs to sit behind the 
witness box, just as Witness Service volunteers do, rather 
than having them wait outside court or sit in the public 
gallery. 
 

p.131 
 

 

17 
 

Court observation schemes should be introduced. 
 

These schemes should aim to allow ongoing lessons about 
trial practices to be learnt consistently. An example 
observation matrix is available in Appendix IV. The lessons 
learnt in these schemes could be regularly reported to the 
police, CPS, Ministry of Justice and Victim/Survivor 
organisations; but the PCC could have the main monitoring 
role. 
 

 

Chapters 4 & 5 
(4.5.4 & 5.2.6) 

p.132 &  
p.174 

 

   
 

18 
 

A more practical aspect to sexual offence training should be 
developed. 
 

This should involve providing clear examples of good practice 
on how prosecution barristers can deal with rape myths and 
‘rational’ ideals, as well as exploring the role of ‘rational 
ideals’, rather than only debunking myths and stereotypes. 
Some of the advice by Burrowes (2013) would be helpful in 
doing this. 
 

 

Chapter 5 
(5.1.3 & 5.3.4) 

p.143 
 & pp.183-184 

 

 

19 
 

The ‘similar nature’ element of Subsection 3(c) of the Section 
41 sexual history restrictions should be clarified. 
 

This should involve a discussion about whether ‘similar 
nature’ is meant to guard against the introduction of 
unrelated sexual contact, or whether consensual sex and rape 
can be assumed to have significantly different characteristics 
even in domestic violence contexts.  
 

 

Chapter 5 
(5.2.6) 
p.172 

 

   
 

20 
 

Enhanced witness familiarisation courses should be 
developed and offered to vulnerable or intimidated witnesses 
free of charge.  
 

 

Chapter 6 
(6.1.3) 
p.211 

 

 

21 

 

The benefits and Bar Standards Board’s acceptance of pre-
trial witness familiarisation should be publicised amongst 
legal professionals and victim/survivor support services. 
 

 

Chapter 6 
(6.1.3) 
p.211 

 

 

22 
 

The Court of Appeal, and legal education, should clarify how 
Articles Three, Six and Eight of the ECHR are to be considered 
and played out in court where they appear to be 
contradictory. 
 

This is especially in relation to the ‘constraints’ or ‘limits’ of 
Article Six (the right to fair trial) and how it interacts with 
victim/survivors’ human rights (to Articles Three and Eight). 
 

 

Chapter 6 
(6.3.5) 

pp.238-239 
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23 Independent legal representation for victim/survivors should 
be developed and piloted.  
 

The exact nature of these roles will need to be debated in line 
with the discussion in Chapter Two (2.4.2.1). 
 

Chapter 6 
(6.3.5) 
p.238 

 

 

24 
 

The barriers (financial constraints and lack of awareness) to 
victim/survivors bringing ‘breach of human rights’ cases 
should be tackled and trials should consider how questioning 
impacts upon Articles Three and Eight of the ECHR, as well as 
Article Six. 
 
 

 

Chapter 6 
(6.3.5) 

pp.240-241 
 

 

25 
 

Juries and legal professionals should be given practical 
examples of what ‘beyond reasonable doubt’ means.  
 

This should be developed by lawyers, but will need to include 
a discussion about whether or not doubt based on 
stereotypes can be considered ‘reasonable’. It must also be 
practical, but general enough and relating to different types of 
crime so that juries can still decide their own interpretations. 
 

 

Chapter 6 
(6.3.5) 

pp.241-242 
 

 

7.4 Concluding Remarks 

 

This research has addressed a gap in the literature by providing a new perspective on 

problematic trial practices and by adopting an under-used and highly appropriate 

research methodology. The study sought to explore court response to rape and sexual 

assault; and found extensive delays, a focus on rape myths and ‘rational’ ideals, and 

routine manipulative questioning caused by different ‘justice’ priorities. These 

findings combined to demonstrate my thesis argument, that although there is some 

good practice at trial, there are also ongoing problems that are reinforced by the 

underlying context of the CJS. This does not mean that the existing literature is wrong 

to focus on the role sexism and rape myths play in creating problematic trial 

practices. Instead, it adds another perspective to consider in conjunction with 

traditional understandings and so contributes to the development of more 

comprehensive knowledge about what is happening at trial.  
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Appendix I: 
 

Example Judicial Directions to the Jury in Sex Offence Cases: As 
Outlined in Crown Court Bench Book (Judicial Studies Board, 2010) 

 
The following examples are quoted from the illustrations set out pp.357-362 in 
the ‘Crown Court Bench Book: Directing the Jury’ (Judicial Studies Board, 2010). 

 
Avoiding judgements based on stereotypes: 

 
“It would be understandable if one of more of you came to this trial with assumptions 
as to what constitutes rape, what kind of person may be the victim of rape, what kind 
of person may be a rapist, or what a person who is being, or has been, raped will do or 
say. It is important that you should leave behind any such assumptions about the 
nature of the offence because experience tells the courts that there is no stereotype 
for a rape, or a rapist, or a victim of rape. The offence can take place in almost any 
circumstances between all kinds of different people who react in a variety of ways. 
Please approach the case dispassionately, putting aside any view as to what you 
might or might not have expected to hear, and make your judgement strictly on the 
evidence you have heard from the witnesses.” 

 
Avoiding assumptions when the complainant and defendant are known to one 
another: 

 
“A woman (a man) who has been subjected to a sexual assault obviously undergoes a 
traumatic experience, whether or not the victim and her (his) attacker are known to 
one another, and whether or not they have previously enjoyed a consensual sexual 
relationship. At first thought, you might assume that stranger rape would be far more 
traumatic, violent and frightening. It can be, but experience tells the courts that this is 
not necessarily the case. The experience of a victim of rape by someone she (he) 
knows or trusts may be just as traumatic whether or not physical violence or the 
threat of physical violence was involved.” 

 
Effect of trauma on demeanour in evidence: 

 
“You must decide whether you are sure the complainant did not consent to sexual 
intercourse with the defendant. That will require an assessment by you of the 
complainant’s evidence. I must emphasise that the assessment is for you to make. 
However, it is important that you do not bring to that assessment any preconceived 
views as to how a witness in a trial such as this should react to the experience. Any 
person who has been raped will have undergone trauma whether the defendant was 
known to her (or him) or not. It is impossible to predict how that individual will react, 
either in the days following, or when speaking publicly about it in court. The 
experience of the courts is that those who have been victims of rape react differently 
to the take of speaking about it in evidence. Some will display obvious signs of 
distress, others will not. The reason for this is that every person has his or her own 
way of coping. Conversely, it does not follow that signs of distress by the witness 
confirms the truth and accuracy of the evidence given. In other words, demeanour in 
court is not necessarily a clue to the truth of the witness’ account. It all depends on 
the character and personality of the individual concerned.” 
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Late reporting: 

 
“It has been said on behalf of the defendant that the fact the complainant did not 
report what had happened to her (him) as soon as possible makes it less likely that 
the complaint she (he) eventually made was true. Whether that is so in this particular 
case is a matter for you to consider and resolve. However, it would be wrong to 
assume that every person who has been the victim of a sexual assault will report it as 
soon as possible. The experience of the courts is that victims of sexual offences can 
react to the trauma in different ways. Some, in distress or anger, may complain to the 
first person they see. Others, who react with shame or fear or shock or confusion, do 
not complain or go to the authority for some time. It takes a while for self-confidence 
to reassert itself. There is, in other words, no classic or typical response. A late 
complaint does not necessarily signify a false complaint, any more than an immediate 
complaint necessarily demonstrates lateness of the complaint, such as it is, assists 
you at all and, if so, what weight you attach to it. You need to consider what the 
complainant herself said about her experience and her reaction to it. On this issue the 
evidence she gave was…” 

 
Absence of force or the threat of force: 

 
“The offence charged requires proof that the complainant did not consent and that 
the defendant did not reasonably believe that the complainant was consenting. The 
offence may or may not be accompanied by force or the threat of force, but please 
note that it is no part of the prosecution’s obligation to prove that the defendant used 
force or the threat of force.  
 
Consent has a particular legal meaning. A person consents only if she (he) agrees by 
choice, and she (he), at the relevant time, has the freedom and capacity to make that 
choice. To prove that the complainant did not consent the prosecution must make you 
sure on all the evidence that the complainant did not give her agreement by an 
exercise of free choice. 

 
The submission of free choice to repeated demands is not to be confused with 
consent. For example, submission achieved by persistent psychological coercion so 
that free choice was overborne will not amount to consent freely given. On the other 
hand, reluctant but free agreement is not the same thing as submission and is still 
consent, even if reluctantly given. It is for you to decide whether, in the context of this 
particular relationship (or encounter), consent was freely given by the complainant. If 
you are sure it was not, you must, secondly, decide whether you are sure the 
defendant had no reasonable belief that it had.” 

 
Some consensual activity and no overt force/lack of resistance: 

 
“During the course of her evidence it was suggested to the complainant that she could 
have kicked, struggled, shouted or otherwise objected to what the defendant was 
doing. In his closing argument, counsel has submitted to you that the complainant’s 
failure to protest demonstrates that the complainant was not telling the truth when 
she told you that, far from consenting, she was petrified with fear, and froze. This is 
an argument which you should consider with care. When you do, you should not 
assume that there is any classic or typical response to an unwelcome demand for 
sexual intercourse. The experience of the courts is that people who are being 
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subjected to non-consensual sexual activity may respond in a variety of different 
ways.” 
 
“The prosecution does not have to prove that the complainant communicated her 
(his) lack of consent by resisting the defendant physically or by shouting at him. It is 
not the experience of the courts that victims of rape always have injuries to show for 
it. There is no classic reaction to a demand for unwanted sexual activity. Some people 
with physical self-confidence will protest loud and long, some will fight, and others 
will freeze as the realisation dawns that they are in a situation which they cannot 
control. Freezing is not the same thing as consent freely given. 
 
“The fact that the complainant consented to a certain amount of sexual activity does 
not mean that she was bound to consent to all that the defendant wanted, nor does it 
mean that by consenting to some activity she was necessarily indicating her consent 
to everything. The complainant was entitled to exercise a free choice how far she 
would go and how far she would not. 

 
The complainant’s evidence is that, as soon as the defendant made it clear he was 
going to have sexual intercourse with her (him), she (he) went rigid and told him, ‘No, 
I don’t to’. He ignored what she (he) said and proceeded nonetheless. The defendant 
said that because she (he) did not resist him he thought the complainant meant ‘yes’, 
so he proceeded. You need to focus, upon the time the defendant penetrated the 
complainant, first, on the complainant’s state of mind and, second, depending upon 
your decision, upon the defendant’s state of mind.” 
 
Provocative dress, drinking, flirtation and previous sexual relationships: 
 
“It is certainly the experience of the course that people young and not so young can 
behave in a socially disinhibited manner. Scantily dressed young women celebrating 
in hen parties is by no means unusual, nor is heavily drinking by young women 
during a night out, nor is flirtatious behaviour in nightclubs. We all know that alcohol 
and atmosphere can lead to disinhibited behaviour including sexual behaviour. 
However, there appeared to be an assumption behind counsel’s questions that any 
one of this group of young women, just because they were behaving in an uninhabited 
manner during their night out, would have been prepared to engage in sexual activity 
with any many who happened to take her fancy, especially if that man was known to 
her and there had been a previous relationship between them. Is the realistic position 
this: a woman may or may not be prepared to engage in sexual activity with a 
particular man, depending upon the circumstances of the encounter and the mutual 
feelings between them? What you should not do is judge the intentions or inclinations 
of the complainant on this occasion by the application of a generalised assumption 
about people’s behaviour. What you should do is reach conclusions based upon the 
evidence.” 

 
Inconsistent complaints: 

 
“One criticism of the complainant which you will need to consider with care is that 
she (he) has given inconsistent accounts of her (his) experience. She (he) complained 
to her (his) flatmate on her (his) return home; she (he) complained to the police the 
following day; and she (he) made a witness statement following her medical 
examination. Finally, the complainant gave evidence in a video recorded interview 
and via the television link to you. I will remind you in a moment of the more 
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significant of those inconsistencies, which the complainant accepted in evidence and 
sought to explain. Before I do, I need to give you some assistance with your approach 
to the complainant’s evidence.  
 
The experience of the courts is that it is unwise to approach the issue of inconsistency 
with an assumption that a true account is always consistent, of that an inconsistent 
account is always untrue. It depends on the circumstances and the individual.” 
 
“If you accept that trauma can affect people, and if the complainant did indeed suffer 
trauma, you might consider her failure of consistent recall to be understandable. On 
the other hand, a person who has made a false complaint may also have difficulty 
being consistent. The inconsistencies may expose the possibility that the details do 
not represent a true recall of events but are part of a manufactured account which is 
difficult to remember consistently. Inconsistent accounts may, therefore, be an 
indicator that the account as a whole is untrue. 

 
How then should you approach the evidence of the complainant? Each of these 
inconsistencies needs to be examined with a view to making a decision whether it has 
significance in relation to the truthfulness of the complainant’s account as a whole.  I 
will remind you of the evidence with that task in mind. If, having given due 
consideration to the defence argument, you are sure that  the essential parts of the 
complainant’s account are true, you will no doubt act on that conclusion. But, if you 
are left in doubt about the truthfulness of the complainant’s account, because the 
inconsistencies cannot be satisfactorily explained, you must find the defendant not 
guilty.”  



263 | P a g e  
 

Appendix II: 
 

Regional Court Conviction Rates 2003-2007 
 

 
Number of defendant’s proceeded against at Magistrates Court and found guilty at all courts for rape and attempted rape: 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
Statistics are for England and Wales 2003-2007(2)(3), broken down by Government Office Region. 
 
(1) The statistics relate to persons for whom these offences were the principal offences for which they were dealt with. When a defendant was found guilty of two or more offences, the principal offences is the offence for 
which the heaviest penalty is imposed. Where the same disposal is imposed for two or more offences, the offence is selected for which the statutory maximum penalty is the most severe. 
 

(2) Every effort is made to ensure that the figures presented are accurate and complete. However, it is important to note that these data have been extracted from large administrative data systems generated by the courts 
and police forces. As a consequence, care should be taken to ensure data collection processes and their inevitably limitations are taken into account when those data are used. 
 

(3)  Based on the proportion of those proceeded against who were found guilty. 
Source: Justice Statistics Analytical Services - Ministry of Justice. 

Ref: 536-09 

 
Proceeded against   Found guilty 

 
Conviction rate (%) (1) 

Region 2003 2004 2005 2006 2007  2003 2004 2005 2006 2007  2003 2004 2005 2006 2007 
North East 144 120 146 141 117  32 42 32 50 51  22 35 22 35 44 
North West 447 401 425 370 370  97 104 118 131 116  22 26 28 35 31 
Yorkshire and 
Humberside 245 252 268 218 191  75 103 120 112 118  31 41 45 51 62 
East Midlands 206 221 232 176 140  59 69 68 71 68  29 31 29 40 49 
West Midlands 335 324 280 281 248  81 93 108 84 92  24 29 39 30 37 
East of England 181 210 198 179 119  43 55 61 63 53  24 26 31 35 45 
London 637 516 640 589 557  132 121 118 151 156  21 23 18 26 28 
South East 291 279 348 303 299  59 67 87 96 111  20 24 25 32 37 
South West 155 168 145 174 184  56 53 49 74 58  36 32 34 43 32 
Wales 149 198 144 136 138  39 44 35 31 50  26 22 24 23 36 
England & Wales 2,790 2,689 2,826 2,567 2,363   673 751 796 863 873   24 28 28 34 37 
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Appendix III: 
 

Case Overviews 
 

TRIAL 1 
 

Indictment: 7x Rape & 2x Theft 
 

Verdict: Guilty (3xRape); Guilty Plea (Theft); Not Guilty (Theft); No Verdict (4xRape) 
 

Key demographics: 
 Ethnicity Gender Other Seen 

elsewhere? 
Judge White Male   

Prosecution1 White Male QC. Chambers 1.   
Prosecution2 White Male Chambers 1. P in T3 

Defence1 White Male QC. Chambers 1.  
Defence2 White Male QC. Chambers 3.  
Defence3 White Female Supporting D2  
Defence4 White Female Supporting D1. 

Chambers 3. 
D2 in T10 

Defendant1 White Male Learning difficulty 
(intermediary) 

 

Defendant2 White Male   
Victim/Survivor1 White Female   
Victim/Survivor2 Black Female Severe learning 

difficulty 
(intermediary) 

 

Victim/Survivor3 White Female   
Jury All white 6 Male 

6 Female 
  

 

Relationship between Victim/Survivor and Defendant at the time of offence: 
Partners & Ex-partners 
 

Central arguments: 
The prosecution case was that the defendants teamed up to target vulnerable women. 
They focused on inconsistencies between the defendants’ evidence, including how the 
defendants had repeatedly changed their evidence. They also highlighted that the 
three victim/survivors did not know each other and yet their evidence featured 
similarities. 
 

The defence case was that the alleged sex was largely consensual, although some of it 
had never happened. They focused on inconsistencies and irrationalities in the 
victim/survivors’ evidence, especially where they appeared to have made false 
allegations or lied in the past. 
 

TRIAL 2 
 

Indictment: 1x Sexual Assault 
 

Verdict: Guilty Plea (Sexual Assault) 
 

Key demographics: 
 Ethnicity Gender Other Seen 

elsewhere? 
Judge White Male Recorder (visiting).  

Prosecution White Male Chambers 1.  
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Defence White Male  D in T9 
Defendant Black Male   

Victim/Survivor - Female   
Jury - -   

 

Relationship between Victim/Survivor and Defendant at the time of offence: 
Strangers 
 

Central arguments: 
The prosecution case was that the defendant had a tendency to target young women 
in public. They focused on the defendant’s previous convictions for similar offences 
under similar circumstances.  
 

The defence case was that nothing had happened and that the previous convictions 
were irrelevant because of minor differences. Once it was ruled that the previous 
convictions would be introduced, the defendant pleaded guilty.  
 

TRIAL 3 
 
Indictment: 1x Rape 
 

Verdict: Postponed (Unknown) 
 

Key demographics: 
 Ethnicity Gender Other Seen 

elsewhere? 
Judge White Male High Court Judge 

(visiting). 
 

Prosecution White Male Chambers 1. P2 in T1 
Defence White Male Chambers 3.  

Defendant White Male   
Victim/Survivor - Female   

Jury - -   
 

Relationship between Victim/Survivor and Defendant at the time of offence: 
Partners 
 

Central arguments: 
This trial did not reach the point of setting out arguments because new evidence 
about a previous allegation and the unavailability of a defence witness emerged on 
the morning of trial. In addition, new evidence was produced by the defendant, 
showing that the victim/survivor had maintained contact with him while he was in 
prison. The trial was therefore postponed while the new evidence was considered 
and the witness was located. 
 

TRIAL 4 
 

Indictment: 4x Rape, 1x Attempted Rape, 2x ABH 
 

Verdict: Not Guilty 
 

Key demographics: 
 Ethnicity Gender Other Seen 

elsewhere? 
Judge White Male   

Prosecution White Male Chambers 3. D1 in T10 
D in T16 

Defence White Female Chambers 1. P in T6 
P in T9 
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D in T13 
Defendant White Male Eastern European 

with good English. 
 

Victim/Survivor White Female Eastern European 
with no English 

(translator). 

 

Jury 1 Black 
11 White 

9 Male 
3 Female 

  

 

Relationship between Victim/Survivor and Defendant at the time of offence: 
Partners 
 

Central arguments: 
The prosecution case was that the defendant had been emotionally and physically 
abusive towards his partner, Victim/Survivor, over several years. They focused on 
third-party evidence of witnesses who saw some of the non-sexual abuse, as well as 
the victim/survivor’s isolation because of her limited English.  
 

The defence case was that all sex between the pair had been consensual and that the 
victim/survivor had actually been the abusive one, so any observed violence was self-
defence. The victim/survivor was presented as jealous and paranoid that the 
defendant was having an affair and prosecution witnesses were discredited as 
alcoholics. In addition, they highlighted texts that suggested the victim/survivor tried 
to make the relationship work not long before she reported to police. 
 

TRIAL 5 
 

Indictment: 1x Rape, 1x ABH, 1x Threat to Kill, 1x Common Assault 
 

Verdict: Not Guilty (ABH & Threat to Kill) and No Verdict (Rape & Common Assault). 
The Rape and Common Assault counts were put forward for re-trial (Trial 18). 
 

Key demographics: 
 Ethnicity Gender Other Seen 

elsewhere? 
Judge White Male   

Prosecution White Male Chambers 1.  
Defence White Male Chambers 2. D in T18 

Defendant Asian Male   
Victim/Survivor Asian Female African-born.  

Jury 11 White 4 Male 
7 Female 

Asian male 
dismissed on Day 4 
(personal reasons). 

 

 

Relationship between Victim/Survivor and Defendant at the time of offence: 
Partners 
 

Central arguments: 
The prosecution case argued that differences in religion and how to raise their 
children led the defendant to be physically and sexually abusive towards the 
victim/survivor. They focused on third party witnesses who the victim/survivor told.  
 

The defence case argued that any apparent physical abuse was actually the defendant 
trying to calm the victim/survivor down because she was prone to overly dramatic 
tantrums. In addition, they argued that the victim/survivor stayed with the defendant 
despite the abuse and that she only reported to the police because she wanted to 
control how her children were raised. 
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TRIAL 6 
 

Indictment: 2x Rape & 1x Sexual Assault 
 

Verdict: Not Guilty 
 

Key demographics: 
 Ethnicity Gender Other Seen 

elsewhere? 
Judge White Male Recorder (visiting).  

Prosecution White Female Chambers 1. D in T4 
D in T13 
P in T9 

Defence White Male Chambers 1. P in T8 
Defendant White Male   

Victim/Survivor White Female   
Jury All White 6 Male 

6 Female 
  

 

Relationship between Victim/Survivor and Defendant at the time of offence: 
Partners 
 

Central arguments:  
The prosecution argued that the victim/survivor had repeatedly told people about 
waking to find the defendant having sex with her while she slept. The defence argued 
that nothing had ever happened and that the victim/survivor was jumping to 
conclusions because she was abused as a child. They also focused on her worries 
about how the defendant’s young son was acting towards her young daughter, 
presenting this as the reason for her allegation. 
 

TRIAL 7 
 

Indictment: 2x Rape 
 

Verdict: Postponed (eventually Not Guilty) 
 

Key demographics: 
 Ethnicity Gender Other Seen 

elsewhere? 
Judge White Male   

Prosecution White Male Chambers 1.  
Defence White Male Chambers 2.  

Defendant White Male   
Victim/Survivor - Female Severe learning 

difficulty. 
 

Jury - -   
 

Relationship between Victim/Survivor and Defendant at the time of offence: 
Defendant was Victim/Survivor’s carer 
 

Central arguments: 
The trial did not reach the stage of outlining arguments because new evidence 
emerged on the morning of trial, which suggested that the victim/survivor had made 
previous allegations. It appeared that the allegations had some basis to them, but the 
trial was postponed while the new evidence was explored. The defence also asked for 
a psychiatrist to check that the victim/survivor was not “a complete fantasist” 
because of her severe learning difficulties during the postponement. 
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TRIAL 8 

 
Indictment: 1x Rape & 3x Attempted Rape 
 

Verdict: Guilty Plea (Rape and 1x Attempted Rape) 
 

Key demographics: 
 Ethnicity Gender Other Seen 

elsewhere? 
Judge White Female Recorder (visiting).  

Prosecution White Male Chambers 1. D in T6 
Defence White Female Chambers 3. D in T12 

D in T14 
Defendant White Male Eastern European 

(interpreter). 
 

Victim/Survivor White Female Eastern European 
(interpreter). 

 

Jury - -   
 

Relationship between Victim/Survivor and Defendant at the time of offence: 
Partners 
 

Central arguments: 
Defendant pleaded guilty to two counts after new forensic evidence arose on the 
morning of trial, although this took two attempts because he refused to accept the 
plea when it was initially read to him. The victim/survivor was in court for the plea 
and the defendant tried to speak to her several times.  
 

TRIAL 9 
 

Indictment: 1x Rape & 1x GBH 
 

Verdict: Guilty (Rape) and Not Guilty (GBH) 
 

Key demographics: 
 Ethnicity Gender Other Seen 

elsewhere? 
Judge White Female   

Prosecution White Female Chambers 1. D in T4 
D in T13 
P in T6 

Defence White Male Chambers 1. D in T2 
Defendant White Male   

Victim/Survivor White Female   
Jury All White 6 Male 

6 Female 
  

 

Relationship between Victim/Survivor and Defendant at the time of offence: Ex-
partners with children 
 

Central arguments: 
This was a retrial because the victim/survivor had become so ill after the defendant 
shouted at her behind a screen, that the original trial had been abandoned. In this 
trial, she gave evidence via video link from another building in the same city. The 
prosecution case was that the defendant had been in a casual sexual relationship with 
the victim/survivor and had broken into her flat when she did not let him in. They 
focused on the fact that the victim/survivor had run naked into the street and many 
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witnesses saw her fear as the defendant tried to pull her back into the house. The 
evidence also focused on the victim/survivor’s immediate reporting to police. 
 

The defence case focused on presenting the victim/survivor as desperate for a 
relationship with the defendant and argued that the sex was consensual like their 
previous sexual contact. They also focused on the victim/survivor’s apparently 
contradictory reason for having a termination two weeks before the alleged rape. 
 

TRIAL 10 
 
Indictment: 2x Rape 
 

Verdict: Judge directs jury to find defendants Not Guilty (trial is effectively cancelled 
after the first day, but must have a verdict as a formality). 
 

Key demographics: 
 Ethnicity Gender Other Seen 

elsewhere? 
Judge White Male   

Prosecution White Male Chambers 1. D in T11 
P in T12 

Defence1 White Female Chambers 3. D in T16 
P in T4 

Defence2 White Female Chambers 3. D4 in T1 
Defendant1 White Male   
Defendant2 White Male Very mild learning 

difficulties. 
 

Victim/Survivor White Female   
Jury 1 Black 

11 White 
5 Male 

7 Female 
  

 

Relationship between Victim/Survivor and Defendant at the time of offence: 
Friends 
 

Central arguments: 
This was a retrial because a previous jury had been unable to reach a verdict. The 
prosecution case was that the two defendants had opportunistically raped their 
friend at her house. They focused on major inconsistencies between the defendants’ 
evidence and on their own admission that there had never previously been any 
mention of attraction between them and the victim/survivor. 
 

The defence arguments were that the victim/survivor spontaneously offered to have 
sex with the two defendants because of the help they provided her with childcare. 
The judge directed the jury to give a not guilty verdict after the victim/survivor 
appeared to admit that she had lied under oath about whether or not she had been 
harassed by one of the defendants’ after the attack.  
 

TRIAL 11 
 

Indictment: 1x Rape & 1x Sexual Assault 
 

Verdict: Postponed (yet to be tried) 
 

Key demographics: 
 Ethnicity Gender Other Seen 

elsewhere? 
Judge White Male  T12 

Prosecution White Male Chambers 3.  
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Defence White Male Chambers 1. P in T10 
P in T12 

Defendant White Male   
Victim/Survivor White Female Deaf (interpreter) & 

Severe learning 
difficulties 

(intermediary) 

 

Jury - -   
 

Relationship between Victim/Survivor and Defendant at the time of offence: 
Defendant was sister’s partner 
 

Central arguments: 
The central arguments were never set out because it became apparent that the 
victim/survivor’s sign language interpreters and intermediary had not been booked 
for long enough to complete her evidence, so the trial was postponed until they were 
all available again. In addition, new evidence of previous allegations made by the 
victim/survivor against the same defendant arose on the morning of trial. These were 
due to be considered during the postponement. At the time of writing, the trial had 
not yet occurred despite being over a year after the observation.  
 

TRIAL 12 
 

Indictment: 2x Rape & 2x Causing a Person to Engage in Sexual Activity Without 
Consent 
 

Verdict: Not Guilty 
 

Key demographics: 
 Ethnicity Gender Other Seen 

elsewhere? 
Judge White Male  T11 

Prosecution White Male Chambers 1. D in T11 
P in T10 

Defence White Female Chambers 3. D in T8 
D in T14 

Defendant White Male   
Victim/Survivor White Female   

Jury All White 6 Male 
6 Female 

  

 

Relationship between Victim/Survivor and Defendant at the time of offence: Ex-
partners 
 

Central arguments: 
This was originally a ‘floater’ trial (meaning that it was listed as an extra trial in case 
one of the other trials in the court was cancelled) that went ahead after Trial 11 was 
cancelled. The prosecution case was that the defendant had manipulated the 
victim/survivor’s ongoing feelings for him after their relationship ended, resulting in 
her meeting him and a friend in secret. They focused on the victim/survivor’s lack of 
motive to lie, the unlikely nature of the allegations being a strange choice for a false 
allegation, and on the physical injuries that led to her mother calling police that night. 
 

The defence case was that victim/survivor had become obsessed with the defendant 
after their break up and had made up the allegation because of this. They focused on 
the unlikely nature of the allegations, inconsistencies in the victim/survivor’s 
evidence, and evidence that her mental health and home life were complex. 
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TRIAL 13 
 

Indictment: 3x Rape, 1x False Imprisonment, 1x Threats to Kill, 3x Common Assault 
 

Verdict: Guilty Plea (False Imprisonment, Threats to Kill and 1x Common Assault) 
 

Key demographics: 
 Ethnicity Gender Other Seen 

elsewhere? 
Judge White Male   

Prosecution White Male Chambers 1.  
Defence White Female Chambers 1. D in T4 

P in T6 
P in T9 

Defendant White Male   
Victim/Survivor - Female   

Jury - -   
 

Relationship between Victim/Survivor and Defendant at the time of offence: 
Partners 
 

Central arguments: 
The victim/survivor withdrew her consent for prosecution on the morning of trial 
and subsequent plea bargaining led to the defendant pleading guilty to the non-sexual 
counts on the indictment in exchange for the sexual violence counts being dropped. 
There was clear evidence of the victim/survivor being intimidated by the defendant 
or his family, but this was not addressed. 
 

TRIAL 14 
 

Indictment: 2x Rape 
 

Verdict: Not Guilty 
 

Key demographics: 
 Ethnicity Gender Other Seen 

elsewhere? 
Judge White  Male   

Prosecution White Male Chambers 3. P in T15 
Defence White Female Chambers 3. D in T8 

D in T12 
Defendant White Male   

Victim/Survivor White Female   
Jury All White 5 Male 

7 Female 
  

 

Relationship between Victim/Survivor and Defendant at the time of offence: 
Partners 
 

Central arguments: 
The prosecution case was that the defendant had been unwilling to accept the 
victim/survivor’s non-consent because their relationship was centred on sex. They 
focused on texts in which the victim/survivor clearly stated that she did not want sex 
if the defendant came to her house, as well as her immediate reporting to family 
members and a ‘sexual health clinic’, which is what they called a SARC. 
 

The defence case was that all sex was consensual and that the victim/survivor had 
only text saying ‘no’ because she was immature and manipulative during arguments. 
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They also focused on the lack of physical struggle and the victim/survivor’s attempts 
to patch up the relationship after the first alleged attack. 
 

TRIAL 15 
 

Indictment: 1x Rape 
 

Verdict: Guilty (Rape) 
 

Key demographics: 
 Ethnicity Gender Other Seen 

elsewhere? 
Judge White  Male   

Prosecution White Male Chambers 3. P in T14 
Defence White Male Visiting.  

Defendant White Male   
Victim/Survivor White Female   

Jury All White 5 Male 
7 Female 

  

 

Relationship between Victim/Survivor and Defendant at the time of offence: 
Strangers 
 

Central arguments: 
The prosecution case was that the defendant had lured the victim/survivor into his 
home when she was a young woman and had opportunistically raped her. They 
focused on the victim/survivor’s ability to describe the defendant’s address and the 
inside of his flat, as well as the defendant’s previous conviction for rape in similar 
circumstances. 
 

The defence case was that the victim/survivor and defendant had never met. 
Although they did not dispute that the victim/survivor had been raped, they argued 
that she had mistaken the identity of her attacker. They focused on gaps in the 
victim/survivor’s memory and minor inaccuracies in her initial description of the 
defendant’s address. 
 

TRIAL 16 
 
Indictment: 5x Rape, 1x Breach of a Restraining Order, 1x Common Assault 
 

Verdict: Guilty Plea (Common assault) 
 

Key demographics: 
 Ethnicity Gender Other Seen 

elsewhere? 
Judge White  Male Recorder (visiting).  

Prosecution White Male Chambers 1.  
Defence White Female Chambers 3. D1 in T10 

P in T4 
Defendant White Male   

Victim/Survivor White Female   
Jury - -   

 

Relationship between Victim/Survivor and Defendant at the time of offence: 
Partners 
 

Central arguments: 
The victim/survivor had repeatedly said that she did not feel able to give evidence 
because of fear that it would trigger her tendency towards substance abuse. 
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Eventually, the prosecution allowed the rape counts to be dropped in exchange for a 
guilty plea to the common assault. 
 

TRIAL 17 
 
Indictment: 2x Sexual Assault 
 

Verdict: Guilty (2x Sexual Assault) 
 

Key demographics: 
 Ethnicity Gender Other Seen 

elsewhere? 
Judge White  Male Recorder (visiting).  

Prosecution White Male Chambers 1.  
Defence White Male Chambers 2.  

Defendant White Male   
Victim/Survivor White Female Apparent learning 

difficulties (no 
intermediary). 

 

Jury 1 Black 
11 White 

5 Male 
7 Female 

  

 

Relationship between Victim/Survivor and Defendant at the time of offence: 
Friends 
 

Central arguments: 
The prosecution argued that the defendant opportunistically assaulted the 
victim/survivor because he had good standing in the community and she was 
vulnerable. They focused on the many times that the victim/survivor reported 
assaults to her friends and family. 
 

The defence argued that nothing sexual had ever happened between the 
victim/survivor and defendant, instead claiming that a false allegation had been 
thought up by a group of women because the defendant had been convicted for 
burgling one of them. They also focused on the victim/survivor’s failure to prevent 
the defendant returning to her house and on her lack of reporting to two figures in 
the community, who were friends with the defendant. 
 

TRIAL 18 
 

Indictment: 1x Rape & 1x Common Assault. (Re-trial of T5). 
 

Verdict: Not Guilty 
 

Key demographics: 
 Ethnicity Gender Other Seen 

elsewhere? 
Judge White Male Recorder (visiting).  

Prosecution White Male Chambers 1. D in T6 
Defence White Male Chambers 2. D in T5 

Defendant Asian Male   
Victim/Survivor Asian Female African-born.  

Jury All White 6 Male 
6 Female 

  

 

Relationship between Victim/Survivor and Defendant at the time of offence: 
Partners 
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Central arguments: 
This trial was a re-trial of counts 3&4 from Trial 5, after the previous jury could not 
reach a verdict (they found the defendant not guilty on the other two counts). 
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Appendix IV: 
 

Example Court Observation Matrix 
 
TRIAL 1- *LIST OF MAIN OFFENCES* 
 
Case Details 
 

Indictment- 1 x ..... 
 

Time elapse between crime and report-  
 

Time elapse between report and court-  
 

Defendant on bail?-  
 

Relationship between victim and defendant-  
 

Special measures used? If so, which?-  
 

Sexual history used? If so, when was the application made?- 
 

People in the public gallery- Day 1: ... in AM, ... in PM 
 

Total delays- Day 1(v)= ...  
 

Trial duration- ... days + jury deliberation 
 

Verdict (and sentence)-  
 
The People Involved... 
 

Judge- *Ethnicity, gender, age (estimated range if not available online). General impressions* 
 

Prosecution- *Ethnicity, gender, age (estimated range if not available online). Chambers. 
General impressions* 

 

Defence- *Ethnicity, gender, age (estimated range if not available online). Chambers. General 
impressions* 

 

Defendant- *Ethnicity, gender, age (estimated range). Any other significant characteristics.* 
 

Victim- *Ethnicity, gender, age (estimated range). Any other significant characteristics.* 
 

Jury- *Numbers of men/women, white/BME, age ranges.* 
 
Barristers’ Central Arguments 
 

Prosecution- *Central prosecution arguments, e.g. evidence of Victim/Survivor telling others* 
 

Defence- *Central defence arguments, e.g. sex was consensual; ‘inconsistencies’ in 
Victim/Survivor’s evidence* 
 
Other General Impressions 
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MATRIX OF OBSERVATIONS 
 

  Observed? Examples Further information 
PRACTICALITIES 
Legal 
arguments:  
 

- Are there any legal arguments 
made on the morning of trial?  
 

Yes/No   

- What type of law/legal application 
is being discussed? 
 

Yes/No   

- Is the lateness mentioned or 
explained? If so, what reason is 
given? 
 

Yes/No   

Late arising 
evidence: 
 

- Is there a delay because new 
evidence arises on the morning of 
trial? 

 

Yes/No   

- Who raised the evidence? 
 

Yes/No   

- Has the new evidence arisen 
because of a conversation between 
barristers and the victim/survivor 
or defendant? 
 

Yes/No   

- Does the new evidence result in a 
guilty plea? Or the trial being 
postponed?      

 

Yes/No   

Special 
measures:  
 

- Which special measures are used? 
 

Yes/No   

- Do video link/DVD facilities break? Yes/No  
 

 

- Does this cause a delay in 
proceedings? If so, how long is it?  

 

Yes/No   
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- Does the court end up watching 
pre-recorded interviews using a 
different DVD player to the 
victim/survivor (rather using the 
same DVD player + video link)? 

 

Yes/No   

- If using screens, are the public 
gallery removed for the 
victim/survivor’s entrance? 

 

Yes/No   

- Does the victim/survivor use the 
main court corridors or a separate 
corridor (e.g. judicial entrances)? 

 

Yes/No   

- Is there any mention of smoking 
breaks? If so, do both parties 
smoke outside the main court 
doors? 

 

Yes/No   

ISVAs: - Does the victim/survivor appear 
to have an ISVA present?  
 

Yes/No   

- Is there any mention of the ISVA 
and their role?  

 

Yes/No   

- Where does the ISVA sit while the 
victim/survivor gives evidence? 

 

Yes/No   

Public gallery: - Were there any notable 
interactions between different 
groups in the public gallery? If so, 
what did they entail? 

 

Yes/No   

GIVING - Are there any 
questions/comments about the 

Yes/No   
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EVIDENCE 
 

Rape myths: 

following issues (if so, note the 
nature of the question/comment): 
 

- Delays in reporting? 
 
 

Yes/No   

- The relevance of delays in 
reporting to police even if there’s 
immediate reporting to others? 

 

Yes/No   

- Ongoing contact with/feelings for 
the defendant? 

 

Yes/No   

- Physical resistance (including 
discussions about physical 
resistance only being ‘sporadic’ or 
‘half-hearted’)? 

 

Yes/No   

- ‘Mixed signals’ (where 
victim/survivors consented to 
some initial sexual contact) 
portrayed as meaning that the 
defendant had reasonable belief in 
consent? 

 

Yes/No   

- Intoxication portrayed as meaning 
the victim/survivor cannot know 
whether they consented (if this 
occurs, is there a discussion of 
capacity to consent and the 2003 
evidential presumptions?) 

 

Yes/No   

- Are victim/survivors portrayed as 
‘mouthy’ or ‘assertive’, etc. and 
therefore portrayed as 

Yes/No   
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suspicious/inconsistent for saying 
they were scared? 

 

- Are positive relationships between 
the defendant and victim/survivor 
raised even if they are years before 
the relevant timeframe? 

 
 

 

Yes/No   

- Are there any other stereotypes 
being raised? What actions are 
being used to portray the 
victim/survivor as inconsistent or 
suspicious? 

 

Yes/No   

‘Myth-buster’ 
comments and 
legal directions: 

- Does the prosecution or judge 
resist the relevance of myths and 
stereotypes? 
 

Yes/No   

- Is the resistance based on the 
judicial guidelines about ‘myths 
and stereotypes’? 
 

Yes/No   

- How does the defence respond to 
this resistance? 
 

Yes/No   

- Do judges respond to defence 
arguments about ‘myth-busters’ 
being irrelevant?  
 

Yes/No   

- What ‘myths and stereotypes’ 
guidelines do judges use in their 
summaries? 
 

Yes/No   
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- How do barristers and judges 
discuss which guidelines the judge 
should use when they decide what 
legal directions to give the jury 
(usually on the penultimate day of 
trial)? 
 

Yes/No   

- Why are the ‘myth-busters’ 
perceived as relevant/irrelevant? 
 

Yes/No   

Sexual history: -  Is sexual history raised? 
 

Yes/No   

- Was the application made on the 
morning of trial, or mid-trial? 

Yes/No   

- What subsections of Section 41 
were used in the application? 
 

Yes/No   

- Are previous allegations 
considered part of the Section 41 
restrictions? 
 

Yes/No   

- What questions are asked at trial? 
 

Yes/No   

- How is the evidence used or 
mentioned by the Prosecution? 
 

Yes/No   

- How is the evidence used or 
mentioned by the Defence? 
 

Yes/No   

- Does the sexual history evidence 
imply that rape in domestic 
violence contexts will not have any 
similar features to the couple’s 
habitual sex life? 
 

Yes/No   
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- Does the judge give the jury a legal 
direction about how sexual history 
evidence can be used? 
 

Yes/No   

Gendered 
stereotypes: 

Are female victim/survivors 
presented as one of the following: 

 

Yes/No   

- Scorned woman/jealous/bitter 
because of failed a relationship 
with the defendant? 
 

Yes/No   

- Delusional/damaged goods? If so, 
does this include medical and 
mental health evidence, or 
mention of counselling records? 
 

Yes/No   

- Capricious/childlike/diva/demand
ing? If so, are defendants 
presented as ‘long-suffering’ and 
‘hen-pecked’? 
 

Yes/No   

Other 
stereotypes 

Are witnesses discussed using any 
of the following: 
 

Yes/No   

 - Stereotypes about a witness’ 
ethnicity, culture or religion? 
How? 
 

Yes/No   

 - Working class or middle class 
stereotypes (especially relating to 
assumptions that rapists would 
not be wealthy or present 
themselves as respectable)? How? 
 

Yes/No   

 - Stereotypes about age (especially Yes/No   



282 | P a g e  
 

that young witnesses are 
unreliable)? How? 
 

Manipulative 
questioning 
techniques: 
 

- Are questions overly repetitive? 
 

Yes/No   

- Do barristers justify questions by 
saying that judges will stop 
anything improper? 
 

Yes/No   

- Do barristers narrowly define 
relevant information (interrupting 
attempts to give expansive 
answers/ claiming that answers 
given are insufficient/ dismissing 
witness confusion about why 
certain issues are relevant)? 
 

Yes/No   

- Do barristers gain partial 
‘admissions’ from witnesses after 
long-winded and leading 
questions; then treat those 
‘admissions’ as if the witness 
unambiguously made an 
unprovoked statement? Are these 
resisted by the opposing party or 
judge? 
 

Yes/No   

- Do judges or prosecution 
barristers intervene during 
questioning that they feel is 
inappropriate? 
 

Yes/No   

- Are these interventions related to 
the structure or the content of the 

Yes/No   
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questions? 
 

RIGHT TO FAIR 
TRIAL & DUE 
PROCESS 
 

Fair trial: 

- How is the right to fair trial 
prioritised in legal arguments and 
trial decisions? When is it 
compromised?  
 

Yes/No   

- What evidence is excluded on the 
grounds of ‘fair trial’?  
 

Yes/No   

- What evidence is included on the 
grounds of ‘fair trial’? 
 

Yes/No   

- How is ‘fair trial’ mentioned when 
discussion victim/survivor 
treatment, evidence or questioning 
practices? 
 

Yes/No   

- How is ‘fair trial’ presented? Is it 
assumed to be “a trial without any 
detriment to the defendant”? 
 

Yes/No   

Victim/survivor 
rights: 

- Is there any mention of 
victim/survivors having rights 
(especially the right to privacy and 
protection against intimidation or 
torture)?  
 

Yes/No   

- What are they perceived to be?  
 

Yes/No   

- How are they used or discussed? 
 
 
 

Yes/No   

- Are they ever prioritised at the 
expense of defendants’ rights? 

Yes/No   
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Burden of proof: - Is the burden of proof portrayed as 
meaning that the jury cannot be 
critical of the defendant’s 
evidence?  

 

Yes/No   

- Is it presented as meaning critical 
evaluation can only be given to the 
prosecution case?  
 

Yes/No   

- Do prosecution barristers or 
judges highlight the usefulness of 
looking at all the evidence? 
 

Yes/No   

Standard of 
proof: 

- Is the need to be ‘beyond 
reasonable doubt’ presented as 
meaning that a jury cannot convict 
because they were not present at 
the time? 
 

Yes/No   

- Is there any discussion about what 
is ‘reasonable’ (including whether 
myths and stereotypes are 
reasonable)? 
 

Yes/No   

- How is ‘beyond reasonable doubt’ 
portrayed by the judge and 
barristers? 
 

Yes/No   
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Appendix V: 
 

Number of Coded ‘Myth-Busters’ and Conviction Rates 
 

Table of ‘Myth-Buster’ and Undermining ‘Myth-Busters’ Frequency, and Conviction 
Rates: 

 

 Verdict Total 
myth-

busters 

Judicial  
‘myth-

busters’ 

Prosecution 
‘myth-busters’ 

‘Myth-
busters’ 

resisted by 
Defence 

T1 Guilty 6 2 4 8 
T4 Not Guilty 7 3 4 3 
T5 Not Guilty 2 1 1 0 
T6 Not Guilty 5 1 4 2 
T9 Guilty 8 1 7 3 

T12 Not Guilty 5 2 3 1 
T14 Not Guilty 8 6 2 2 
T15 Guilty 4 2 2 0 
T17 Guilty 5 2 3 3 
T18 Not Guilty 3 2 1 2 

 
Average total ‘myth-busters’: Guilty verdicts = 5.75 
     : Not Guilty verdicts = 5 
 
Average judicial ‘myth-busters’: Guilty verdicts = 1.75 
           : Not Guilty verdicts = 2.5 
 
Average prosecution ‘myth-busters’: Guilty verdicts = 4 
             : Not Guilty verdicts = 2.5 
 
Average defence undermining of ‘myth-busters’: Guilty verdicts = 3.5 
                          : Not Guilty verdicts = 1.75 
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